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ITLOS and maritime issues

Ph. Gautier

I. Introduction to the system for the settlement of disputes under Part XV of
UNCLOS (articles 287, 297, 298) and to the jurisdiction of the Tribunal

II. Overview of maritime disputes under UNCLOS

Rather than examining provisions of the UNCLOS which could raise issues of
maritime law (e.g. article 91 - Nationality of ships; article 94 - Duties of the flag
State, ...), | will give a brief overview of particular issues of interest for maritime
law which were addressed in cases submitted to the Tribunal (in particular The
M/V "SAIGA" (No. 2) Case (Saint Vincent and the Grenadines v. Guinea) ; and
The M/V "Virginia G" Case (Panama/Guinea-Bissau).

lll. Potential role of ITLOS in disputed maritime areas

- Delimitation cases (with reference to Dispute concerning delimitation of the
maritime boundary between Bangladesh and Myanmar in the Bay of
Bengal (Bangladesh/Myanmar)

- Advisory proceedings under article 138 of the Rules

- Prompt release under article 292 of the Convention

- Provisional measures under article 290, paragraph 5, of the Convention
(with reference to The “ARA Libertad” Case (Argentina v. Ghana),
Provisional Measures ; The Arctic Sunrise Case (Kingdom of the
Netherlands v. Russian Federation), Provisional Measures; Aegean Sea
Continental Shelf (Greece v. Turkey); provisional measures, ICJ order of
11 September 1976, par. 26. Award of 17 September 2007 in the Matter of
an Arbitration Between Guyana and Suriname (see in particular par. 445).


http://www.itlos.org/index.php?id=145&L=0%5Cr%5Cn%5Cr%5Cn%D0%BD%D1%83
http://www.itlos.org/index.php?id=145&L=0%5Cr%5Cn%5Cr%5Cn%D0%BD%D1%83
http://www.itlos.org/index.php?id=108&L=0%5Cr%5Cn%5Cr%5Cn%D0%BD%D1%83
http://www.itlos.org/index.php?id=108&L=0%5Cr%5Cn%5Cr%5Cn%D0%BD%D1%83
http://www.itlos.org/index.php?id=108&L=0%5Cr%5Cn%5Cr%5Cn%D0%BD%D1%83
http://www.itlos.org/index.php?id=222&L=0%5Cr%5Cn%5Cr%5Cn%D0%BD%D1%83
http://www.itlos.org/index.php?id=222&L=0%5Cr%5Cn%5Cr%5Cn%D0%BD%D1%83
http://www.itlos.org/index.php?id=264&L=0%5Cr%5Cn%5Cr%5Cn%D0%BD%D1%83
http://www.itlos.org/index.php?id=264&L=0%5Cr%5Cn%5Cr%5Cn%D0%BD%D1%83
http://www.itlos.org/index.php?id=264&L=0%5Cr%5Cn%5Cr%5Cn%D0%BD%D1%83
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INTERNATIONAL TRIBUNAL FOR
THE LAW OF THE SEA

ITLOS and maritime issues

Prof. Philippe Gautier

ITLOS
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Annex

Article 287
Choice of procedure

1. When signing, ratifying or acceding to this Convention or at any time
thereafter, a State shall be free to choose, by means of a written
declaration, one or more of the following means for the settlement of
disputes concerning the interpretation or application of this
Convention:

ﬁa) the International Tribunal for the Law of the Sea

established in accordance with Annex VI;

(b) the International Court of Justice;
(c{/II an arbitral tribunal constituted in accordance with

(d) a special arbitral tribunal constituted in accordance

with Annex VIII for one or more of the categories of disputes
specified therein. (...)

A State Party, which is a party to a dispute not covered by a
declaration in force, shall be deemed to have accepted arbitration
in accordance with Annex VII.

If the parties to a dispute have accepted the same procedure for the

settlement of the dispute, it may be submitted only to that procedure,
unless the parties otherwise agree.

Limitations and exceptions

Article 297 (limitations): certain disputes
relating to scientific research and fisheries in
the EEZ

Article 298 (optional exceptions): disputes
relating to maritime delimitation, military
activities, and in respect of which the United
Nations Security Council is exercising its
functions under the Charter
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Proceedings before ITLOS

- Special agreement
- Unilateral application:

(a) on the basis of declarations made under
article 287 of the Convention;

(b) on the basis of jurisdictional clauses

(c) on the basis of the compulsory jurisdiction of
the Tribunal (prompt release (article 292);
provisional measures (article 290, paragraph 5);
disputes concerning deep seabed area

Obligations of flag States

* Article 94 (3): “ Every State shall take such measures for

ships flying its flag as are necessary to ensure safety at sea
with regard, inter alia, to:

(a) the construction, equipment and seaworthiness of
ships;

(b) the manning of ships, labour conditions and the training
of crews, taking into account the applicable international
instruments; (...)”

Article 217 (2): “States shall, in particular, take appropriate
measures in order to ensure that vessels flying their flag or
of their registry are prohibited from sailing, until they can
proceed to sea in compliance with the requirements of the
international rules and standards referred to in paragraph 1,
including requirements in respect of design, construction,
equipment and manning of vessels”.
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The M/V "SAIGA" (No. 2) Case (Saint Vincent and the Grenadines v. Guinea)
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Compensation
ANNEX
(Paragraph 175 ()
Name Crew members/ Amoust of
perzon: Compen:ation

in US$
Elyuyev, Sergey Crow membar 1.700
Bilonozhke, Mykela Crow mecbar 3300
Bobrovadk, Oleksands Crow member 3300
Gapezsako, Olekiands Crow member 3300
Fanev, Oleksandr Crow macbar 3300
Komasyeh, Yovgeaiy Crow mecshes 3300
Krivenke, Vadim Crow member 3300
Kutovy, Voledymyr Crow mamber 3300
Lashchyooyk, Yevhen Crow member 3300

Lymaz, Velodymyr Crow memher
v, Sargiy Crow member 3300
Vyackaalaw Crow member 3300
Peper, Nikelay Crow membar 3300
Shevchaako, Volodymyr Crow member 3300
Soltys, Vasyl Crow mamber 3300
Smnislavaky, Deays Crow membar 3300
Svizmor, Yevgemsy Crow member 3300
ars. Crow mecber 3300
Vi Baranov Crow mecbar 330
Volysets, Kemstastn Crow membar 3300
Vysboeviky, Oleksandr Crow member 3300
Fall Lat Soukabe Pater 3300
Niasse, Djskeil Pazter 1.700
Sens. Abdulyys Paizter 3300
Total 76,000

The M/V "Virginia G" Case (Panama/Guinea-Bissau)
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ITLOS Case No. 16:
Dispute concerning delimitation of the maritime boundary between Bangladesh and Myanmar
in the Bay of Bengal (Bangladesh/Myanmar)
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The "Tomimaru" Case and The "Hoshinmaru" Case (Japan v. Russian Federation), Prompt Release

The "Juno Trader" Case (Saint Vincent and the Grenadines v. Guinea-Bissau), Prompt Release
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The "Juno Trader" Case (Saint Vincent and the Grenadines v. Guinea-Bissau), Prompt Release

Authorization to submit an application on behalf of a flag State
under article 292 of the Convention

[Place and Date]

[To be addressed to the Registrar]

Sir,

I have the honour to inform you that [Mr .../ Ms ...] of [...] nationality, passport number [...],
has been authorized to make an application on behalf of [name of flag State] before the
International Tribunal for the Law of the Sea under article 292 of the United Nations
Convention on the Law of the Sea against [Respondent] in relation to the detention of the
vessel [name of vessel] flying the flag of [name of flag State].

[Signature of Head of State,
Head of Government, Minister of
Foreign

Affairs or Minister of Justice/
Attorney General]

Name of signatory

Position

-11
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Provisional Measures

“Arctic Sunrise”

(Netherlands v. Russian
Federation)

“ARA Libertad”
(Argentina v. Ghana)

Case-law
Aegean Sea case (1976)
Guyana - Suriname (2007)

-12
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Article 74 - Delimitation of the exclusive economic zone
between States with opposite or adjacent coasts

. The delimitation of the exclusive economic zone between

States with opposite or adjacent coasts shall be effected by
agreement on the basis of international law, as referred to
in Article 38 of the Statute of the International Court of
Justice, in order to achieve an equitable solution.

. If no agreement can be reached within a reasonable period

of time, the States concerned shall resort to the
procedures provided for in Part XV.

. Pending agreement as provided for in paragraph 1, the

States concerned, in a spirit of understanding and
cooperation, shall make every effort to enter into
provisional arrangements of a practical nature and, during
this transitional period, not to jeopardize or hamper the
reaching of the final agreement. Such arrangements shall
be without prejudice to the final delimitation.

-13
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