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What the SDGs Mean for Ocean Policy
- From Goal Setting to Implementation -

(3

Yasuko Tsuru

SDGs (3F#ErIRE AR EZE) 3. 2015 FICEERS THRREN - [R4OHREEE TS« ik
BELBARDAZHD 2030 FF7 V4] ICEEEN /=17 DBAZE (goal) £ 169 DE—4 v hTH D, ZD
BE14P [HFRARCEROLODEF - BFEEREFL2L. HRrREHICHATS] LT,
BEER->TV D, RIETIEET. SDGs DEBGEFHMEPB TS LT BA4DBEZETIREEE
EEAMIPEETHDIEERT, RIS, IW—IEHRTIDOTIEELBERN-IDHNFLRIE, EE
DRBEFEN,PSRELZTI 124 21 % The Future We Want B EICHASNDETHY), BHEICH
ELUTEEABAEERBENKRILL. EREEENOENZHM (BBNJ) DFEHFI/FHBSINDIE-
PHICHESTVWBZEEERTS, 2L, SDGsDEEREN. SENMBEREALEXTILTOEEL
Y—IWEBN DB EEBETIXAF Y VHIBEEHICERL, SDGs DEE. FlREMEHH TR,

*—7—K:SDGs. MDGs. ##enb% (FIFH). BBNJ., EEBERREASE. 714 21, EESHERAEL
BA%E&i (U4 + 20). The Future We Want

The 2030 Agenda for Sustainable Development (the 2030 Agenda), adopted by the 2015 United Nations
(UN) Sustainable Development Summit, comprised “Sustainable Development Goals™ (SDGs), which set
17 goals and 169 targets. Sustainable Goal 14 concerns “Life below Water” the sustainable conservation
and use of oceans, seas, and marine resources toward sustainable development. First, this article
comprehensively overviews the SDGs and focuses on the effects of synergy among the various goals.
Second, goal-setting governance itself is not new. It likely originated in Agenda 21 of the UN Conference
on Environment and Development (UNCED). This plan contributed to the adoption of the 1995 UN Fish
Stock Agreement and The Future We Want, adopted at the UN Conference on Sustainable Development
(UNCSD), based on which the ongoing Marine Biodiversity Beyond National Jurisdiction (BBNJ) negotiation
is accelerating. Lastly, this article discusses issues regarding ocean plastic waste and demonstrates that
the goal setting of SDGs can serve as a policymaking tool. Finally, let us consider the significance and
possibility of SDGs.

Key words: SDGs, MDGs, sustainable development (use), BBNJ, UNCED, Agenda 21, UNCSD, The Future
We Want
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I ®HIZ

Frfe ] BEZ B S8 HAZ (Sustainable Development Goals) = SDGs DAF 7V T, EHRI RH—H
ThPb 1T DOTATATHELODHIIL72ZEDHAHTHA)o SDGs 1. 2015 FI2TXTONMY E &
BL-EEESRE [FRAOMAEZERTL  Filn i R REOZDD 2030 £ 77204 ] Tiish
7217 OHFE (goal) & 169 D5 =7y TH b ‘o RRIANF THEF T AER M RAFEBL T 0Dk
ZHTHY), 2030 FrMREL CER T REEEZDIEMIIRLZODTH L, Lird, Z0OEBRICH
7eo T, “HELIDESNAW R HIETEL, HAHEKR, B LMREEGEORRKELNZLTHH),

FO—OTHLAME 1413, [FHHETRZEIEDIODWTE - WG RHEL, BT e T
H$2] (CKRMNELD EoTBY, [HOBNPSEFL) | LADAFIANTTATY FIFEHIND %
CER AR VIO B ERMRIE, SREFTHOBEMECRAELINTELZIETH), ZOEKRT
EHTLAE e B 14 PRSI TAE2ONARBEL T XTENHIT T L EIEEIEHLELTH,
SDGs IZHEFEN RO NDZLIZOVTOEKRR, 2ED SDGs H TOME DTS TL TUL, iFEIC
BT 2N TOMPREO S E LB T LU LB CERB->TLE) s 22T AT
1%, SDGs ORI $5LE010, Hisk L2570 A0S0 BE 2TV, HWEEDOMMEISA T
bo ZLC, MIROBEBEINAROMGHRLALL0. OEZELLHMHEZEL, BOELL T, #A1ME T2
ERROLNTVDLD D% ERZTLLDTH D,

FIE 1 FTlE. SDGs OFFEZOHEIZOWTERFIBNIHASAIZL T, SDGs O HAZ I
THETLHLDOTIERL, FRZFRoE Y (interconnectedness) & TSI ANDLZEDTKDHS
NTWBLILRTERET 5. 5 2 BT, SDGs DIHLBEERERORHANINETO RSN TE/ZLEH
ST Do HEFEIZOWTIE, 1992 SEDUF Y IVIDRELETHLT V208 21, FDOHOEELRE
LFERT, BRI OVERI B R R0 Z 845, FIUE, WFEOREIELED N
L7UEATHD, TLTH 3 ETIHSDGs %13 MHEDOSHNGRIEICOWT, WETIAF Yo%k
EERFFNIL DS, FORBL LT L, HEELTO SDGs 22HFEHA, HEIASROSLNTWED
THAHIN

1. SDGs DA LD %>
(1) SDGs ¥

E# AR S REOF L E, 2030 FFTICEREINLNESDGs1E. A% (people). HiEk
(planet). %% (prosperity) O72ODEE THHET D, LYVAMLRP TOERKZFH (peace)
AL T HIEDB T Do SHIT, MIDFEHE T BER B FIC Lo TE RO XKL DTHLHLER
Fo FLRINLOEBRDOITIE, TRTOEREAT—IHRNVY —0/3— =7 (partnership) 2%
WETHBLEL TS S, TNHD 52D P 2%, SDGs DF—7—FThb,

ZL T, SDGs OREBIIMEND [HEEN—=ADHINF LA eI B Do W— LRl AR A EICD
BT LILT, T/ E I Lo UTEMITIE T 2200, BB L fF 353 AL i35
%0, ZZIEBEDSHLDOATH L, 17T ODREDHS BARWN L HEIREAS RSN T0RELD0IET O
T, MRS EDOLNTWEDIF TlE RV, [HESIESN V] [FHmT ez (ER) ] ottfis
AT LR BEEZELZENTVEZT T, FIELIO—FTy 7L, FEOEDPNLTWAIREIZES
THEIDODRIIR TH A, Lo TCINLOHEEREDINZEH L TP iE, BERRPAT—7R)IV5 —
ThHiHLEFERE. NGO, TR - HEELEDPINSOEEZ VNI ZITIEOSH, EHTLER, &
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B FLCBOR L RIS TWEIEIins T

HEAEBEXHETES T5ILiE, INFTHRESH TIRIALNLILETHY, HFEIIOVTVRIL,
1992 SEOEEIRBIBHFE 5k (DLfR. VA Ivb) OITHIEIH 7Y 204 21 O 17 BTENHITHNT
W2, LA L. SDGsiE, B, HlUfk, BREE. AME. —tLF 2L, &%, BE., #fao=>0Mn»
SR W D DI H->TO B T THEF N THS % £ 17 ORI L TR T 550 Tk
el AHIEIZHMECHEB L CWAZEDEERR L TH D, M, AV F—28 35, EERO
L5, NADTEEZRMEZRODIN R Kb BE R T 28 V) INR A B R 2 Fio T T
HY. HEE 14 B2 SDGs DO HEIZE D oTWEDTHS [ 1],

Bz L, RBEAT (HIE13) 3L LoAERER (BE 15) kIS EEZ LIZL, BIBEKE
(BAE8) I2h, SHICFIUIATHEOE (B 1. HEZ 11) 1I232% 055 T b0 ThH b, LAb, 2000 4
DIL=T7 LFIFEEIE (MDGs) 7%& EE ORI NEHEEEZ 2 5N T 7zolxfL. SDGs i, ik
., & EEOXHZR, $§XTOEFYMEIEEROLN T E, ARDHIZFCIlERd, EHOAR
RO O, AEMEDZEITHLHII, HWEHEICOWTH SDGs £AROHIZE IS T, Flif
W BUR T R 3 A UED 5,

HR/T

© cmes (gt BiZ11) () weauauTy (FEZ  BE10)

“) CLIMATE CHANGE (RIEZE BE13) @ NFRASTRUGTURE & INDUSTRY (Ar75LEE BE9)

) EDUCATION BB BiZ4) OCEANS (@% BiZ14)

@ enercy (Tx%— BE7) PEACEFUL & INCLUSIVE SOCIETIES (Tf1 BfZ16)
GENDER (14— BiE5) @ roverty (BE BiE1)

@ GROWTH & EMPLOYMENT (R&-ER HiE8) @ scP (EECHE BE12)

HE HEALTH ({7 HEZE3) | TERRESTRIAL ECOSYSTEMS (e AERER  BE15)
HUNGER (g B#E2) WATER (k-@% BiE6)

[ 1] SDGs O AHH B E %
(L) Global Sustainable Development Report 2015, p.45, Figure 2-1: A scientific view of the SDG
system — links between SDGs as indicated by the ISCU/ISSC report, available at https://
sustainabledevelopment.un.org/globalsdreport/2015 (last accessed September 15, 2020) (255 N4,
O, BHEFICLDEHIIZIE DD TH D,
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B, BE 17, S—=F =Yy 7 THEZERLIOHIET AT, B4 2—2wikhdh, SDGs
DX RPIZH 72> TORLREFRENIZLIZR S, SDGsld. CNEFTOBFRTREOLZHICL
BEPSCELIZRR), FORBETOCANF =T - T—F2 7 FV—F (OWG., #%ik) 2k
Ly AT —=2RNVE —IZBIREN 2RI AT v T T CH o7 5 M L T DEbE 25, ZTITIE.
A 53 FEANOE G oA, Fi S B0 LERE, WEOMBEOMLLKD
S5NTW5h, SDGsid, SRETHOII RIS A~D— R IPUA T EIZ RS, Bz Xo TRk
TELMEHLLTEZLNTNDLDTH A,

(2) SDGs »HiH

R VI A D RMEEZLIZH->Tid, FLFOBRBEMEDEHERIZEY) EIF5n5
PR o72 197240 [HIEANMRBESHE ] IS0 DIZEIENLETHH) . TORFICHENT 26
HECHERESN,: [\HMBREETS] (A2 74VaEE) P O para.2 Tld, AMBEE#EL U
B, RO N A OREAE SR FE B RIETTELTEY, FEHI 8 TRIFEMN - &SRO LE
PeaB~TOoM. B 14 T, BRODEMLBHZRHEL L ETLLELOMOFF a0 0
HFEXEHL, MO0 OGHWNMRIEVPLETHLELTEY), BOFEH R
(sustainable development) (225425 E 2 HHIIIH 5,

COEMTORBEMEORM. GG RN LTIEH o7 Ll EEOBER#ELYES>0ITELT
AL SN EEBEESL R (UNEP) Lo . ERAARRHEES (IUCN) 2HuLIl, B4 LY
BREIZOWT OSSO, 1980 4E121d [HEFR g | 2ER sz Vs ZOBRIIE. EWER
OREEZEELT, BT RELRASOEREHEET LI SN, AMEZETEGOMERLEZaY AT 40
BAERASHIRICE L2 0N Tz, I [FE T REZRFI3E] (sustainable development) 251FXI2%&
B0 ZOLHEIIBNTTHS s

ZL T, 1984 fRIZEE L3N TR TLIMAZAES] (VUM UINERS) #5, 1987
FITH L 72353 Our Common Future ' Tld, [Hife ol fezBiss ] 13 Dok o
2, B ORRELI LS LIS | eSS, RELFFEIART 5 THLIENHHTH
DHH5, WERICBORICERIN TV ARnET 2, ZLTEREEE(SRBERELHL. 3B 32
CLICLERMSLETH), AN, HLK. TAVF—FELREEOEBEL RSN TS Y, ZoHE
FECTIE, BENLEREEELRZOPIH SRR EIIFEFRICEIE T REBOTH LI EAHMEICRS
e,

ZLT, 1992 41204 - 7 - Ve AU TR S A EERBE RS AHE T, 27 HA»S40 [BEE
ERFEICEIT AL E S ). Fi ] RE R R KB T A7 TEIEIE [ 7Yy 21, [#RMARIERIE
W] O=20 3y FATHRINSN Iz RIS [REZERMAAGN] L [EWEHRELEN] 0=
DO F 7% FE R BB S A B Z B SN 72205, B O FEIBAE S O MR OO ED L4
BREPLERBREANE, REERBLI-ZE2WRELIRETIDH o7z Ld, EmASO00E)ER M
DR OFAC S, EHICKBICSML2WETH, NGO R RS20 JAp), Exnibe
IRV EOF 2 J A NINQEAEL S T oVali

VA EFOBMENRNEL DL, [FmlaezsE] ORAl4) [3@E720ERSLEM] (EAT)
[FRiw7T7a—7] (JEHI15) [BREEREFM] A 17) 2, UROBRSEEORB O LLS
BDTHb, /2. AWOMAM URfI5). ANORE (FHI8). WEELES (A 12), ZkokEl
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(EHI 20) Ze&hsdEhiv, mBIZ/ = —v7 (B 27) SREshsil, 7208 21 Labt
THbe, HENX—ZATHLIERHNAEMIZHSDGs EHALE 7 LE WV 15 122 0bsT, SHD
SDGs DINTHBEZEDLZ LD, MELEDBARNLRATEIANE DR o T ELIZEAL o720 Y
I IO TR, RELRR, oL, BRELRFIETICHTAME - BELS T 5IiEhsh
THHT ', EEE S ) R 22 AT 3L ORBELMBEHEON —F+ 7B{RIC
fEtEEF o TR Do VAIZETEH A ZL T, 2002 4EI12IE [ ] AEZR BTSSRI ¢ A R
fxsxik ] (@NRAT T I 3I9N) DRI TWSAS, 2001 SEOT XA THALZ 9.11 FEE£3ET
TS 1 EELRZ2VRIITHY, BB SIERBEIVON Tu~OM.L2EL KFEBEROFEMD
RLTELRN 18

—h. EETORBESEOmNEIIINI., BEEZZRELZDOLLFEEEZED/-DS, 2000 4 O F#
FIVhOIL=TLAES "o EENA 2015 EEFEBRMBELZIL =7 AR EE (Millennium
Development Goals : MDGs) T&5 2, 2005 4, 2010 4E, 2013 4E& 3 [WIZh7zoTLE 2—A%Th
NTBY, Z2OZEN, 2015 FEORIEDE KD A D -7zedbvbis ?, L L, MDGs iE, F&LT
AR AN E AN TBY, MBIV TIE, ROP1S 8 OOHED—OTEREND
A THo720 F72. MDGs IZERE VI ER TORFMIEH LA, HEAH L OEBEIZOWTIE, H#ET
HoHLLIRRSND P,

F72. MDGs DFELRBEVPRZTETCVLRF T, BFMREB CORZEREDHLSAREND
A5, 2009 4 12 HIiZa Ry =472 TRIME S 72 [ AU 2 B AL A 5= 5 58 15 [l # 5 E & i
(COP15) Th o720 RANGHEEEDIRBEN RN AH KO EIEL % E T AL EDRET
otz FTOHMUEEZRZBVEERb-TVE P, Z20Zkid, HFHMTEIH A7, BELEH-H
W END— DD 572 T2 HTHH)0

ZL Ty 2012 4R I2UF - 7 - Vv AATTRMESN/ZUA 7T A 20 Tl [ F#6 0] BE7 B 56 & 2 IR B2
DOXIRTOZ) =425 1 & [HF ReR B IS D720 DO EMHA | B ODFREEL TENHITHNET
ClZhr otz BIMEDSIES2009FE O T T, BIFWHRE, HEAWEE, ZLTRERS
(protection) D=DINT Y ADMNIAFEDPLETHHIE, TNOHPHHEIEEEL ., Fifii x5t E
LT LD THLZEN RSN TS 2, ZLT, UF 75220 DEF L E The Future We Want
T, MO Ta LT, LD RFEOHIENAAOBREDOH T, ZooMimzrimikl. med
LZLDBEEMEDSHFSNTEY, AR EOEMTE 27 LT HEO—BEETED. 5 beE
AR T - R DSV ETHHIEDRARENT WS P, ZL T, ZORUEELEDOTTMDGs D
B MEEICDE KL LT, SDGs 2K ET L0070t AR ML, 2000 [F—7 -
T—=%277 V=71 (OWG) 235 FIFHELTWh, $72. 20 SDGs 1k, fTERNITHY. iR 1o
fRZRTWIE, HEEE VRT3 HIE, Z7u— SVl EEbE, T-XCORENE &2 T iETH
BIEEROTND ®, MDGs 7S E AR SR FHICIBLDTHAIED S, RANMDGs 2DV TH [E
BHRE (FBR) FETOFERPEATH . LEL, VF7F 220 250 OWG A MDGs @ # i
WXL TwoZz 27, 355 A, MDGs DIEEM EIZSDGs A3 AEV)FEMIE. TNE TR TEIII,
SDGs DA 2 2L A LL 3 ETHHILIZFHFTTHhHRN %,

RORSTHDLE, BIENX=ZADHNF Y AOFEIIL, BT THOONTELEFTZLTHA),
1980 4EAC LIRS, BRBEEBASE L V) — RMBN LR WEZ TN 2B EEL TRED DT 7275,
FEEIZEDEEESN, BB 22572093 SDGs £ 3 AZELTELD TIAARWEAI b
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ZLC, wFEHES, BREMEOD THEmIEAERQSI, BENHESNLHP T, TNETRERIE
Bz BENTEDTH S,

2. BRETMEAL 3 5l — Wb s A HH O EHI

AHEHBEOFHNG, #BEEORBERETIOTHL, LoL, TOEKRTLEIAE, AR
TAEREER L. BROREZRDOLI, A CThHoTHF MO AL TE,

(1) BRBEAHEDE AT B 3 92 it 2

ELE TH i SN D8R TOHEE R E; M FE OB M &GS, FrlzeBfl#lRlersZeid,
1995 fEIZHRIRS N [ AW SEE R 2] (2001 F£3%) ICATENLLZATHL, §TITik
NRIIANA - FIVNOTEE T LR THLTY 24 21 OF 17 ZIXEELTHA. UNCLOS & HA
123 AELZD50, UNCLOS OIS T 70— F TIIAH 0 THEIEERIE L, $Ea 10758 B & i i
YR ORRMA AR EE RO, MEREEDOERERET—DDY AT AL TESZAMIEERRLT
Who 1980 AR5, RV TR AR — Y 7 O RN F I DL 5 G IR O EAL DS M
Lo Tn/ze 85 17 3 c HIZA MO UWFE LD EIRE ORI (use) /> KifFEER OB M
DR S EEZL%HF/2D o TH BT HANTNY & 7 fli 2 5O B2 [ml e 4 A AR o T, i 3 [ & Hb s
ERBLOEIER R RNIATIZE, ZLTEBER EOLEEEZRLZ ¥, ThEZ1F T, BEHEAS
AR TR EINIz. FlEd. WAMEO RN 2R RO T e FHEEmEL, =3
AT LT 7 U—=FRINETEREFETEASNCEPRIRA (FHE TET7a—7) 2EDRARLHL,
BREEME L COMFERFEEIHE VI RERIRIE TR o072,

Fo, TV Y21 1T BiE, IUU GEE, W, D BEOMEREREORM, AR
DRz FE = MIEDORFECHOVWTEFE RELTEY, [ EREAWREERKE] OA%5T . FHL 1995 FI2
FAO BAICBWTIRINEND [RF R OEHE D720 0 E B A 2518 0 25 _E O SR &5 057 2 e
TH00WmE] (779X THE) X [BELHLHHEDTZDOITEHE ] ~OEm oL xkE Rzl
=P

(2) BBNJ Ok —#i 727 Htithh & ~ Dl AP

2012 EDVF T T A 20 DEFELETH 5 The Future We Want 225D HEmAFRBLIZOD, T2
FEREHEEDO TV LEREEESNNOEY LY (Biodiversity beyond National Jurisdiction., LA
. BBNJ) OMETH L. FEIZZOLETIE, SDGs DHIZIZDEN > T ABRBEHEOEE, #l21
SAEAE) (HEE 13) . AWEHM (HEE 15) Ihd, EREIC 22 b LEAN L b Twh,
ZLC. para.158 TiX. UNCLOS O F COFRMFHOE LB MATREN P, 20 Lo
DHERERDL D) LY A% @05 ZE DB ERR AL ORME, TUU IO 7%03% 1 B 4 REIC
DVTHE REN TV P,

ZH2L BBNJ Oifdild. 1992 £0 ML HESY (CBD) * 0t R #i A E R EHEENTH-
72bDD, FDf%. CBD Offif E&i#EAEAQA TR T, EREEMES - EEANEMERLLRL
Tzl THELEZLD THL, ZOBS, ERERDOREIIORDD MR E X O M EE R K S (R g
BREEO o0 2= ERTEO Tho/z, B OEY ML 12> TE72 CBD L4
ROV A G THDH UNCLOS EOH T, EREEENDOEM S ML LT, KD D%,
WERRDEW AT, EREREZE 2L ETHBEESN TV 20 THEL, SNETORESHEFE. G



BFFRY

DFEETHoTD, I D% E T TELRWTE/-E LEE, Fi hES > TEIFEOEIE F4F
TolzflBELT, BBEREEZROLIIV o/ EHEEEDEEH OB THD,

ZDH%, EHEARS T L EITON: WG TORERmAS 2006 FLIEICBHIESN TV b0, #Ex725
HEARTHo72o L2l 2010 450 CBD 4 10 i E R #H T [HEWEREICE T 550 08 E R
DT 7 ABLIPZOFHAPSAEL LM IO RNIE» O PR SICE T4 REESE] (LUF., &4d
BEEEE) PERIRENLE, SEIE. BREEMNOEW L EEOBERIHAEZ DT LIRS
72 %, LT, The Future We Want Tid, EZREFEEIOEDZHEIZOVTIL, [HEETEO
BBNJ Ol L7 LTy COMEEEDEIILT, 4 69 M E#HE &K TETID o, UNCLOS
OTFTOEPECE (international instrument) Z1ER TR EE & O, NHEOHEEEW L FEOR
S EHR A I T AEIEICE AICHMT o IcaIv b A L L. SSICHIRS R ESN M, &5
12, WG LT, UNCLOS O F TR I OS5 LELAEM T AIEDO FIPEAFE S, #E i
ZESHET, 2018 25T TILEFM & A 24T b Twa, BBNJ 205 Tk, OFZR 50
Bl EEEREOEFEREXEEG XISy — VOB LA MOIMBEED 4 DOTHE
HTO#EBDPAIT LN TOED, WFNLERDO H MDA LVEFHIEICE-T0DE P, 23700
SHOBIAEDHSTIC 10 F L EASBL TWAD, ZNENORMBEICBT A4 &b E-STHY .
EPEFRIRNEINLPEIDII RN TH Do

3. #EEE SDGs 5D & B

2 Tl BEOEREOBRFESH CHELL TBITONb0DS, FILWHEIE) DL L>ThwHIE
EHEFEL TE724%, SDGs £5 2015 4EIZERIRSN T LA, R BORICIZE DL 2 8% RIZL TW 50
THHID
(1) SDGs A3 21 Hi A

SDGs ARSIz F L4ED 2015 4E 12 HIZ The First Global Integrated Marine Assessment :
World Ocean Assessment 2348 &Nn723, CoO7EAAVME, 2002 EDOINKFAT VT - H3Ivh
THEBPEBEINILOT, EEOT TR FOREH72H 0 R B O W R ORI E O
L. #lixfTo720D Thbo WHERBENPLDOIIDAT L - =LA, ¥, #E, 77, V—IXA,
BHEFA, DRSO SEENMAE 2L, £ 52 HAIIK RSSO EFE L2052 B2 R #1112
GHLTCVD, THAAVIOERHEIZLDFIAST DN TW2bDTH LA, il OBRBEINA &
(carrying capacity) (R FHZITVEL, SDGs (ZHN LT LA BHE R ILE L TORTHEGF D5 13>
TTDORFEERSTz,

—F . WEICHEHEL72b0e L TiE, BAE 14 OEBEZ R - 57:0D %5 Ocean Conference 2%
2017 EIZ=a—F— s TR SN *0 LI KA TV LU BEO 2k % 7R, SDGs Oftio HiZ
EDOBIRO R TIFIE IR ET L T b, SDGs ERTAED 2015 FIHRIRE N ZER AL e 2 O HEH = 1l
WHEMZRT 7 E] I2onWTE, FICEOEZEELIERHL TW5, MRmsSmESNZoP,
TAVADNT > T BN S OB ZE R L 72 ERE V)T ELHY) ., [MEEBIC LD RO
LEVHIT DD, NIHENDEFANDE ALY 2R BT 5810 % o7 Fhoy RELHFIET
RCDAT— 7RIV = DB W% STIZBWZ TIPS Lo Tnb, £ TR, 7IAFY
7307 OB OWTEE A RSN, HRIZOEL RIFTIEI o7z,
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(2) HAREFETSAF v TIME

2020 4E 7 A 1 HiZ, HRTLYEAEELEN 2 EIEGBICH L. TIAF 7 TILEOBIRHIC
RN DHBPEIPIZINLTH, BARBERFA 2019 4E 5 A 31 IS E L7279 AF v G IRIGBR i mg ¥
D—RIZHLODTHS, ZOHMETIZHAREL T, 3R (Reduce, Reuse, Recycle) 77 X Renewable
(FFAETREEIFE~OMRE) ZERTLLTEY. RN ZOBMEEELED TS, B, WETIATY
ZIZonTiRPuriviar 2 i Tns,

AARDWETTAF v ZHHE © ~OR)HA, FEHETHLIZOD DS TR EREZI T
%o ORI SDGs OHTIZHRE 14 L&b12, BIE 12 (Rl iE2id 2., A RELHIEICTE) &
BRI THBY. 2016 F 0> [ #EE - e EIE AR # 7 aw 2 (UNICPOLOS) | O #EIZb %>
Tz, F720 2017 ERIIZHEDBE ST AF vy Ol AR FHIZE L, FOBEITHBET YT LR
Y. i ETH AR F O IEE G A THEONLZE2RY, EHNTOELL—5IlEEo7
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Systems for Monitoring the Implementation of the UN Convention on the Law
of the Sea (UNCLOS): Focusing on a “Division of Works” System for Meetings
of States Parties (SPLOS), UN General Assembly, and “Competent
International Organizations”

BlT R
Eka Higuchi

ENEEEAEY (LIF. UNCLOS) BZHERBEENIE T LI LBITERD-HOEEEE
fhwish, ThETENOERRTIBEREICITPERIFEINTILP o/, KIETIR, &
HOEBICETIERETOIREETIAODEHEAIE [RNOERIRROILER] HETHD LR A
25Z27T. BITO UNCLOS ORIAFINEN L > 6 BEHETHDPICDVWTIREAERRT 3,

UNCLOS ¥, (1) EEEHBHREADEFE. 2) EE#EZECABERENEARK. EVWOFIER
EWARBRROREEARDHEEE T30, (3) FNHEBTHIHHWESH (SPLOS) K43
BHMEF. (4) BERSICHIBBEREFEMEET (review) £V EICEESHERROBEEBE L/
BENLERRRDOIBEDZODHEEET 3,

DED&S 5 EmRRLBEFE . ERROBREAETODEREFTENELIBEDIEVIEARESE
HHEEICERIREEVWIALB ISR, FHAEHDOTHZEFFMIND, AT EHHEREIEEAN
EROBTHIIELIVEWSITFLSIE, BITORRIBEAT G+ HERAEHR SN BP. hA T &
HIFFBEREIC I LT KD 5N B,

F—7— K EEFEEFK (UNCLOS)., fMHESRH (SPLOS). &MNDEHE. HWMEH

Since the United Nations Convention on the Law of the Sea (UNCLOS) does not make provision for an
organization to monitor its implementation, as is the case with multilateral environmental treaties, there has
not been adequate verification of the system for implementing the Convention. In this paper, we consider
mechanisms for sharing the status of national implementation of the Convention, summarize how this
function has been prepared and implemented in the international ocean governance system based on
UNCLOS, and present a perspective on the nature of the current system.

The paper shows that UNCLOS has two types of systems: sector-specific and comprehensive. The
former requires a deposit with the Secretary-General of the United Nations and collection and publication of
information through international organizations. The latter involves information sharing by the Conference of
the Parties (SPLOS) and information sharing and review by the General Assembly.

We conclude that the system for monitoring the implementation of UNCLOS is inadequate, from the
perspectives that the task of bridging the gap between legal interpretations and state practices should be
entrusted to treaty bodies. From the standpoint of treaty bodies as venues for political speech, the current

1 AL AT SRR 8 55480 Tohoku University of Community Service and Science, Department of Community Service
and Science

a2 H 202044 H6H, 3L H : 20204E954H
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system for monitoring implementation is adequately effective, but the functions of the courts should be
expanded.

Key words: UNCLOS, Meeting of States Parties to the Convention (SPLOS), Treaty Implementation, Information
Sharing

LI DI EOT 5
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LIEHILAG e (review) (LU 2.3) 235,
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ity E 23 (LUF. SPLOS) B 5K E DL EMIRN O, K'Y (4) ICEALCEEASICS
VB ERIRTACIRICOWT, KHIREEF COREERT,

2.1. R BLUECEE DGR O TR IR

UNCLOS 134 E O fi i F BT 2 ENE AR MR, AWERICE 57 —5., BREZEFTMOK
B WEREMEOR RSO, HIWE (HLVIIHERODLEEEME) ICLAMERANREED
Bo INHOTEL, (7) EHEFREREICFL TS (deposit V). (1) HEEDLOITHERDDH 5 E EE
BERAZ MU T °, () #2474 (appropriate channel) U T4 b, (1) FEIEDLNT
WRWLO D, HIZAFETS (give due publicity, due publicity shall be given ) £&hL5, @ 4 f&
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Sustainable Oil and Gas Exploitation
- Safety Management Systems in the Yamal Projects -
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This study aims to examine the implementation of Safety Management Systems (SMSs) and their
development from non-binding soft law (such as recommendations, guidelines, and codes) to legally binding
hard law (such as multilateral and bilateral treaties) to ensure sustainable offshore resource exploitation and
maritime transportation. To achieve this, the function of SMSs in ensuring safe and sustainable maritime
transport and resource exploitation will first be examined through an understanding of their status in the
international legal order. Second, the pursuit of safe and sustainable offshore resource exploitation will be
discussed through various examples, such as the Yamal Megaprojects. Finally, the coordination and
integration of multi-layered norms and diversified actors in offshore resource exploitation will be discussed
citing the regulatory structures of the Northern Sea Route, which consist of treaties, non-binding
international standards, and Russian domestic laws and regulations. The maritime transport of dangerous
materials such as oil and gas is not fully regulated by a single, binding, and integrated legal instrument, but
through multi-layered means. Therefore, Health, Safety and Environmental Management Systems
(HSEMSSs) are required in the petroleum industry to achieve the safe exploitation of oil and gas by
preventing accidents and limiting their environmental impacts based on the SMS model. Thus, HSEMSs are
key to achieving sustainable offshore resource exploitation. In conclusion, HSEMSs could be the apparatus
bridging discrepancies amongst sovereign states, international organizations, and industries. Nevertheless,
under current international law, it is difficult to clearly define which non-binding regulations constitute mere
suggestions, and which could develop into binding rules. It is imperative to categorize international
standards and domestic regulations item by item through comparison with the international legal order-
making process. This is the ultimate challenge that will continue to confront sustainable offshore resource
exploitation.

Key words: Sustainability, Law of the Sea, Oil and Gas Exploitation, Right of Passage, Safety Management
Systems
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1. Introduction

The concept of sustainability dates back to 1987 when the World Commission on
Environment and Development (the Brundtland Commission) defined sustainable
development in its “Our Common Future” ! report (the Brundtland Report, 1987). The
Brundtland Report defined sustainable development as “development that meets the needs
of the present without compromising the ability of future generations to meet their own
needs.” To what extent has international law enabled the international community to move
from this initial definition of sustainability to establish legal principles and international
obligations in the last 30 years?

This is a difficult question to answer precisely without scrutinizing the sustainability
practices adopted by states, international organizations, and private actors. These practices
consist of intergovernmental agreements between sovereign states, guidelines and technical
standards established by international organizations, and practical implementation by
private actors, such as petroleum and shipping companies.

Among these practices, safety management systems (SMSs) and health, safety, and
environmental management systems (HSEMSs) provide concrete methods for quantifying
the safety and sustainability of oil and gas exploitation and transportation. An SMS is “a
structured and documented system enabling company personnel to implement effectively
the company safety and environmental protection policy,” according to the International
Management Code for the Safe Operation of Ships and for Pollution Prevention (ISM Code)?
adopted by the International Maritime Organization (IMO). Member states were permitted
to compel private companies to implement SMSs, but not legally bound to do so at the time
under the provisions of the ISM Code. However, the non-binding ISM Code was officially
incorporated into Chapter 9 of the International Convention for the Safety of Life at Sea
(SOLAS Convention) ? in 1994 and became binding in 1998. Thus, the implementation and
development process of SMSs demonstrates the path from non-binding soft law, i.e.,
recommendations, guidelines, and codes, to legally binding hard law, i.e., multilateral and
bilateral treaties, in order to ensure sustainable oil and gas exploitation and maritime

transport. Such a process of development and establishment of legal norms defines the
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process of legal order making.

Consequently, this study aims to examine the implementation and development process of
SMSs in order to clarify the significance of the legal order making process in safe and
sustainable resource exploitation. To achieve this objective, first, the function of SMSs in
ensuring safe and sustainable maritime transport and oil and gas exploitation will be
examined by clarifying the legal status of SMSs in the international legal order in Section 2.
Second, the pursuit of safe and sustainable oil and gas exploitation will be discussed in
Section 3 through the example of the Yamal projects, wherein HSEMSs were developed in
order to protect the vulnerable environment of the Yamal Peninsula and also meet the
demands of indigenous nomadic reindeer herders. Finally, the coordination and integration
of multi-layered norms and diversified actors in oil and gas exploitation will be discussed
from a theoretical standpoint. Each of these issues will be examined in detail in subsequent
sections, although a brief overview is provided in this section.

In the first place, it is important to analyze and clarify the legal status of SMSs. Oil and
gas exploitation and maritime transport of dangerous and hazardous materials are not fully
regulated by a single binding and integrated legal instrument, and provisions are extremely
complex. * In clarifying the legal status of SMSs in the international legal order, it is
necessary to examine the international regulations governing the maritime transport of oil
and gas. In addition to the patchwork legal structure of these regulations, international
environmental law itself is also obscure in terms of its content, which consists of issue-
specific concepts, such as the concept of sustainability, the obligation of due diligence, the
obligation of environmental impact assessment, the obligation of prevention, precautionary
principles, and their correlations. ° At the same time, international judicial and arbitral
institutions face the task of resolving delicate disputes about state responsibilities for
environmental protection. Therefore, the characteristics of this legal framework and the
legal status of SMSs in the international legal order should be examined by scrutinizing how
safe and sustainable offshore resource exploitation and maritime transport can be achieved
despite deep and rough seas, remoteness from industrial areas, and environmental
vulnerability.

In accordance with the aforementioned theoretical framework, it is then important to
scrutinize practical management systems within private companies, which have been
structured to regulate their oil and gas transportation processes, ensure safety, and limit
their environmental impact. The kinds of practical management systems applied to
petroleum companies are called HSEMSs. They are often structured based upon SMSs,
which were derived from the IMO’s non-binding codes for the safe operation of ships and
prevention of pollution.

While HSEMSs are still in their early stages, it is crucial to examine the application of
HSEMSs across multiple processes (e.g., exploration, exploitation, production, storage,

offloading, and shipping via tankers) that are intended to prevent oil spills, tanker collisions,
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and other environmental disasters. Ultimately, HSEMSs are required to further promote the
sustainable use of natural resources in a challenging region like the Arctic Sea and the
Yamal Peninsula.

Originally, the prevention of accidents during oil and gas exploitation was critical for the
safety of those engaged in the operations, in the same manner as the safe operation of ships.
The concept of safe shipping became increasingly important for oil exploitation on
continental shelves due to the development of deep-water (300 m in depth) or ultra-deep-
water (1,500 m in depth) drilling using mobile offshore drilling units (MODUs). A MODU is
“a vessel capable of engaging in drilling operations for the exploration for or exploitation of
resources beneath the sea bed such as liquid or gaseous hydrocarbons,” according to MODU
Code 2009. It is also imperative that shuttle tankers and floating production, storage and
offloading systems (FPSOs) are able to transport oil and gas safely to a destination port. As
a result, the concept of safe transportation became closely intertwined with safe
exploitation and oil spill prevention. SMSs are therefore essential in achieving sustainable
resource development, especially in regions where long-distance transportation is vital for
exports. Oil and gas exploitation today has become closely intertwined with maritime
transportation, particularly in remote areas. Thus, oil companies have structured HSEMSs
based upon SMSs. Considering this developmental trajectory of management systems, the
term SMSs will be used in the broadest sense, as they include HSEMSs. The function and
mechanisms of SMSs through an analysis of oil and gas exploitation on the Yamal Peninsula
will be cited as a sterling example.

Finally, from the viewpoint of international law theory, the value of SMSs in the
development of an international legal order will be analyzed. Previous research on the
exploitation and transportation of natural resources has focused on specialized areas such
as geopolitics, sovereign rights over natural resources, environmental protection, pollution
prevention, and legal criteria for the delimitation of continental shelves. By contrast, oil and
gas exploitation and transportation are realized through government-to-government
agreements, government-to-company concessions or product sharing agreements, company-
to-company joint development agreements, and transportation contracts. These agreements
are composed of multi-layered norms that sovereign states and companies are required to
adhere to. At the same time, resource exploitation activities are closely interconnected to
scattered resolutions regarding the sovereign rights of natural resources within the
frameworks of the United Nations (UN) General Assembly, in addition to guidelines and
technical standards for ship design and equipment under the auspices of the IMO and its
committees. Furthermore, safety management codes, such as ISM Codes and SMSs, are
implemented practically by private companies.

As a result, two characteristics of the legal frameworks regulating oil and gas exploitation
become apparent. First, they are multi-layered, i.e., safety standards and rules are often

originally rooted in non-binding recommendations, codes, guidelines, and circulars adopted
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by international organizations such as the UN and the IMO. Member states subsequently
enact and enforce domestic laws to implement the international regulations, while private
entities voluntarily or mandatorily implement them. Intergovernmental agreements are
closely intertwined with commercial arrangements among operating petroleum companies
and shipping companies. °

Second, resource exploitation-related frameworks have a divided nature. They consist of
norms that cover various aspects of exploitation activities, including safety management,
environmental protection, security of installations, reparation of damages, and prohibition of
dumping, which are neither coordinated nor integrated with each other. In accordance with
the diversification of actors in oil and gas exploitation, the norms applied to exploitation
also tend to be diverse, divided, and multi-layered. The norms are applied to the actual site
of exploitation, as well as during transportation.

Therefore, in order to establish an integrated legal order for safe and sustainable oil and
gas exploitation and maritime transport, it is worth examining the implementation process
of SMSs and HSEMSs as an example of legal order making from originally multi-layered and
divided norms. Thus, this study also focuses on the implementation process of SMSs and

HSEMSs in oil and gas exploitation.

2. Legal Status of SMSs in the International Legal Order

How can international law and other legal instruments contribute to the safety and
sustainability of oil and gas exploitation and transportation? Certainly, multilateral and
bilateral treaties between sovereign states are indispensable for achieving these goals. Apart
from these legal obligations, non-binding norms (e.g., codes, guidelines, and circulars)
adopted by international organizations such as the UN and the IMO can also be swiftly
revised to manage new technological developments. Furthermore, the concerned states can
faithfully implement these obligations and standards through domestic legislation. Finally, in
accordance with these international obligations, non-binding standards, and domestic laws
and regulations, private companies structure their SMSs for effective implementation.

In this section, the legal status of SMSs in relation to the whole international legal order

will be explained and evaluated.

2.1 The Legal Frameworks for the Maritime Transport of Oil and Gas

The legal frameworks governing the maritime transportation of oil and gas have a long
history of intricate law-making processes. In comparison to maritime transportation, safety
and environmental protection in offshore oil and gas exploitation have a relatively recent
history, since sovereign rights to natural resources on continental shelves emerged from the
Truman Proclamation in 1945. ” This is why safe and sustainable oil and gas exploitation
protocols tried to emulate SMSs governing the maritime transport of oil and gas. There is

another substantial reason for setting SMSs as a precedent. Regular drilling activities may
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cause accidents on offshore installations and facilities for exploitation, such as blow-outs or
the capsizing of oil rigs, while collisions between installations and shuttle tankers might
occur during the unloading and supply of materials.

As a result, the basic international legal frameworks for and the characteristics of
maritime transport of oil and gas should be positioned in the international legal order to
ensure that SMSs become the practical apparatus for achieving safe and sustainable
exploitation and maritime transport of oil and gas.

(1) International Regulations for the Maritime Transport of Oil and Gas

The prominent legal instruments used are the SOLAS Convention and the International
Convention for the Prevention of Marine Pollution from Ships (MARPOL73/78 Convention). ®
However, they are a small part of a broader legal mechanism used to prevent accidents and
environmental pollution. Indeed, international regulations governing the maritime transport
of oil and gas are often devised by international organizations and frequently revised by
their committees. The stratified international legal structure will be outlined below.

The UN commissioned the Economic and Social Council to draft the Recommendations on
the Transport of Dangerous Goods (the so-called “Orange Book” ). This lists the various
classifications of dangerous and hazardous goods. According to the Orange Book, Liquefied
Natural Gas (LNG) is categorized as class 2: gases (category 1: flammable gases) and
petroleum crude oil is categorized as class 3: flammable liquids.

At the same time, the IMO, as the authoritative entity for the codification of vessels and
navigation matters, stipulates specific rules governing the transport of oil and gas. Every
two years, the IMO revises the International Maritime Dangerous Goods Code (IMDG Code)
according to revisions in the Orange Book.

Under this basic international legal framework, each member state formulates domestic
legislation to fulfill the UN and IMO standards. For example, the United States made
compulsory rules for SMSs under Title 46 U.S. Code §3203-Safety management system. ’ In
Japan, domestic laws, including the Ship Safety Act, Mine Safety Act, and Mining Act, are
enforced to enable the Japanese government to inspect shipbuilding sites and license oil and
gas exploitation on the Japanese continental shelves.

Finally, petroleum and shipping companies, including operators, ship owners, shipbuilding
companies, and contractors, also plan and execute SMSs in accordance with international
and domestic regulations and non-binding technical standards, if applicable.

SMSs originated from the ISM Code. After some serious ship accidents, including the
Amoco Cadiz oil spill in 1978 and the Exxon Valdez oil spill in 1989, member states began to
focus more on safety at sea and environmental protection. According to ISM Code 1.2.1, “[t]
he objectives of the Code are to ensure safety at sea, prevention of human injury or loss of
life and avoidance of damage to the environment, in particular to the marine environment,
and to property.” In order to achieve these objectives, SMSs are structured to enable

company personnel to effectively implement safety and environmental protection policies.
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0 this study defines “safety” as the “prevention of

As per the provisions of the ISM Code
accidents in oil and gas exploitation” and safety management as the provision of “necessary
and effective regulations to prevent accidents.”

These complicated international regulations are likewise reflected in the characteristics of
the legal frameworks for oil and gas maritime transport. SMSs are one of the instruments
that enable safe and sustainable resource exploitation and transportation.

(2) Characteristics of the Legal Frameworks for the Maritime Transport of Oil and Gas

According to the international regulations described above, the legal frameworks
governing the safety of the maritime transportation of oil and gas have two characteristics.

First, the legal frameworks are multi-layered, i.e., safety standards and rules are often
originally rooted in legally non-binding recommendations, codes, guidelines, and circulars
adopted by international organizations, such as the UN and IMO. Member states enact and
enforce domestic laws to ensure adherence to these international regulations. In addition,
private entities, especially petroleum companies and shipping companies, voluntarily or
mandatorily perform and follow these international standards.

Second, the legal frameworks have a divided nature. They cover various matters related to
maritime transport and exploitation activities, state responsibilities and due diligence,
safety management and Environmental Impact Assessments (EIAs), security measures and
physical protection for oil rigs and tankers, reparation of damages, prohibition of dumping,
which are neither coordinated nor integrated.

In summary, the legal frameworks governing the maritime transport of oil and gas are both
multi-layered and divided: first, they are positioned within legally binding international and
domestic law and non-binding practical codes and guidelines; second, they are positioned
within long, complicated, and closely interconnected processes of oil and gas exploitation
and maritime transportation. These phenomena involve international regulatory
organizations, international rules, the concerned states, private companies, and their
intertwined relationships. This analysis highlights how legal frameworks governing the
maritime transportation of oil and gas are characterized by multi-layered, divided norms and
diversified actors.

The multi-layered norms, which consist of international law, domestic law, and non-
binding codes, can be harmonized by incorporating non-binding codes such as SMSs into
bilateral and multilateral treaties. In addition, the divided norms can be integrated by
incorporating issues such as environmental protection, accident prevention, and
international cooperation between states into practical SMSs. In that sense, SMSs will
function as a common denominator among these multi-layered and divided norms in order to
establish an integrated legal order to ensure safe and sustainable resource exploitation.

How do SMSs, which are structured by private companies for the safe operation of ships
and environmental protection, work for more complicated, large-scale, and time-consuming

oil and gas exploitation? Since the mid-1990s, oil and gas exploitation on continental shelves
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has required deep-water drilling by drill ships or MODUs and transportation by shuttle
tankers. As a result, petroleum companies began to consider exploitation as one unified
process, which begins with exploration and includes exploitation, production, storage,
offloading, and transportation using ships, and focused on the prevention of collisions,
capsizing, and groundings during maritime transportation of oil and gas, and blow-outs and
explosions at any stage of this long exploitation process. Here the concept of safety is
crucial, and thereby, the petroleum industry structured HSEMSs based upon SMSs, as

illustrated in the next section.

2.2 HSEMSs in Oil and Gas Exploitation

HSEMSs have been considered indispensable for safe and sustainable oil and gas
exploitation, especially since the late 1980s. HSEMSs were developed to fulfill safety
requirements. Although still in their early stages, they exemplify the process of
development from a patchwork of norms and practices to a single management system
within a private company.

In terms of their status in the international legal order, HSEMSs demonstrate a path from
soft law to hard law through various legal mechanisms. These include implementation by
states and companies through international standards and domestic laws.

The next section will examine how divided norms and practices of diversified actors have
evolved into HSEMSs.

(1) HSEMSs as an Outgrowth of SMSs

In the 1960s, the volume and volatility of natural gas limited its ability to be transported
far from its wells. Gas fields within the Arctic Circle and land-locked countries in Central
Asia might still be regarded as stranded in a remote and hostile environment. Nevertheless,
it is worth noting that natural gas is currently in the spotlight because of its potential for
producing lower carbon dioxide emissions than oil, according to the International Energy
Agency’s “World Energy Outlook 2012 Special Report.” ** Furthermore, cooling technologies
for converting natural gas to LNG and the development of high pressure natural gas
transmission pipelines have enabled the use of natural gas in remote places. In addition, a
couple of large natural gas field strikes in Yuzhno-Russkoye, Zapolyarnoye on the Yamal
Peninsula, and Yolotan in Turkmenistan and the recent construction of long-distance
pipeline networks have drawn considerable attention. In particular, Russia is the focal point
of natural gas production due to its favorable position for sending gas to both Asia and
Western Europe. The Ministry of Energy of the Russian Federation has predicted that the
Yamal Peninsula will retain its status as a major gas-producing region through the
implementation of transport infrastructure projects.

Furthermore, the safety of shipping and logistics has become increasingly important to
prevent oil spills and gas explosions during exploitation using MODUs and FPSOs in the

Arctic Sea. It will be presupposed that the transportation of gas occurs via LNG tankers
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through the Arctic Sea routes and via pipelines crossing the indigenous territories of
nomadic reindeer herders. Oil and gas exploitation in remote areas, particularly in the
Arctic Sea, is now carried out by research ships, drill ships, MODUs, FPSOs, and Offshore
Support Vessels (OSVs). All are dependent on global navigation satellite systems (GNSSs)
and dynamic positioning systems (DPSs) to stabilize their position right above the wellhead.
European Global Navigation Satellite Systems Agency defines GNSS as “a constellation of
satellites providing signals from space that transmit positioning and timing data to GNSS
receivers. The receivers then use this data to determine location.” According to the
American Bureau of Shipping Guide, section 1. 5. 3, DPS is defined as “the complete
installation necessary for dynamically positioning a vessel comprising the following
subsystems: i) Power system, ii) Thruster system, and iii) DP control system.” '* In other
words, the safety of the exploitation and transportation of oil and gas is dependent on these
technologies to control and monitor MODUs, FPSOs, and OSVs in the sea.

These ships are often regulated by non-binding design and equipment codes, namely the
MODU Code, OSV Guidelines, and DPS Guidelines. It is important to note that non-binding
codes, guidelines, recommendations, circulars, and domestic regulations, as well as
established international law, are critical to the safety and sustainability of resource
development. For instance, MODU safety regulations originated in IMO Assembly Resolution
414 (XI) and are revised whenever serious accidents occur, such as the Deepwater Horizon’s
Macondo blow-out in 2009.

Thus, oil and gas exploitation in remote areas cannot be realized without the safe
operation of ships in accordance with these technical standards. As a result, the petroleum
industry selects provisions from these non-binding codes and structures HSEMSs;
nevertheless, there is no consistency across these HSEMSs. They provide one method for
achieving the goal of safety and sustainability and as such are the focus of this study.

(2) Legal Status of HSEMSs in the International Legal Order

In the ways depicted above, HSEMSs were meticulously woven from multi-layered and
divided international standards. It is therefore essential to examine the status of HSEMSs in
the international legal order.

Broadly, HSEMSs demonstrate a path from non-binding soft law to legally binding hard
law. To be more specific, HSEMSs can be placed in the international legal order by verifying
their pros and cons in contributing to the legal order.

The pros are speedy revisions, realistic implementation, and their suitability for
protecting industrial secrets. First, technical standards provided in codes and guidelines can
be swiftly revised by committees, sub-committees, and correspondence groups within
international organizations to address new problems. Second, non-binding codes are
followed well by companies, classification societies, and international associations such as
the International Association of Drilling Contractors, the International Marine Contractors

Association, and the International Oil and Gas Producers Association (IOGP). Third, since
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resource exploitation technologies are monopolized by companies, producing countries
cannot access that knowledge. SMSs should be built into companies’ operating processes.

Conversely, revisions of technical standards are sometimes so short-lived and frequent
that businesses cannot adhere to them. SMSs themselves are not international laws. There is
no obligation to comply with non-binding codes, in contrast to legally binding international
laws. Finally, SMSs cannot resolve some fundamental problems, for instance, “what sort of
international legal order should be built by nations?” and “how can nations delimit their
territorial waters and continental shelf?” If the delimitation of continental shelves and the
right of passage hamper exploitation, can companies and SMSs resolve these international
disputes? SMSs are sidelined by these issues.

Despite these limitations, it is worth scrutinizing carefully the intrinsic value of SMSs for
safe and sustainable exploitation and maritime transport of oil and gas in the international
legal order.

In accurately assessing the legal status of HSEMSs, it is imperative to consider the most
serious accident in the entire history of oil and gas exploitation up to 1988, which raised the
international community’s awareness of the necessity for international as well as domestic
regulations. That year, on the British continental shelf in the North Sea, the oil rig Piper
Alpha suffered a gas explosion, followed by an oil explosion. In all, 167 workers and crew
members were killed. “The Public Inquiry of the Piper Alpha Disaster” in 1990 concluded
that the disaster was caused by design and equipment faults, human error, and misguided
instructions from the head office. The Cullen Report recommended improvement in 106
areas. '® As a result, the Health and Safety Executive (HSE) enacted the Safety Case
Regulations in 1992, which require oil companies that are licensed to operate on the British
continental shelf to submit a “safety case” to the HSE. '

In their safety case, applicants must demonstrate that their company has SMSs to manage
safety as well as identify, mitigate, prepare for, and respond to risks on the installations.
Foreign companies must also set up SMSs that meet British regulations and demonstrate
their efficacy. Here, safety case regulations and SMSs might have the potential to harmonize
divided and multi-layered norms. As a result, a safety case for every installation operating in
waters under the United Kingdom’s jurisdiction had to be submitted by 1993.

Since the HSE was a domestic executive organ, the British legal system was able to
effectively integrate the divided norms and management systems from the perspectives of
safety and sustainability. To establish a coordinated and harmonized legal order for
sustainable offshore resource exploitation, the status of these multi-layered and divided
norms and diversified actors in the present legal order will be explored using the concrete

example of the Yamal Peninsula in the next chapter.
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3. Safety and Sustainability of Oil and Gas Exploitation in the Yamal Projects
This chapter will examine international and domestic regulations for oil and gas
exploitation in the Arctic region, such as the Yamal Peninsula, also called Yamalo-Nenets
Autonomous Okrug (Yamalo-Nenets Autonomous District) in northwestern Siberia, Russia.
In such remote areas, logistics are the most challenging issue. SMSs and HSEMSs can help
prevent accidents throughout the process of exploitation and maritime transportation in the
harsh yet vulnerable environment. The value of HSEMSs for safe and sustainable resource

exploitation in remote areas like the Yamal Peninsula should not be underestimated.

3.1 HSEMSs in Oil and Gas Exploitation in the Yamal Projects

The entire process of oil and gas exploitation has become a prolonged process because of
the expansion of exploitable areas, a change in the legal definition of a continental shelf
according to Article 76 of the United Nations Convention on the Law of the Sea (UNCLOS),
developments in exploitation technologies, and “a partially ice-free Arctic Ocean.” '" Coastal
states began to explore and exploit their continental shelves because the revised definition
enabled oil exploitation over an area up to 350 nautical miles from coast lines depending on
the geological conditions and recommendations of the Commission on the Limits of the
Continental Shelf. As a result, international consortiums involved in oil and gas exploitation
in remote areas should be primarily concerned with preserving the local natural
environment. For instance, since the oil and gas fields of the Yamal Peninsula are located in
a unique area, the international consortiums must act on the premise that ensuring
environmental protection and safety is just as important as oil and gas production. The
safety of residents’ lives, the prevention of accidents during oil and gas exploitation, and the
protection of the local environment are critical for private actors involved in exploitation.

There are two main projects on the Yamal Peninsula. One is Yamal LNG and the other is
the Yamal Megaproject. Yamal LNG is run by an international consortium, which is mainly
operated by NOVATEK of Russia and TOTAL of France. The Yamal Megaproject is operated
by Gazprom of Russia. The main challenge on the Yamal Peninsula is the lack of
infrastructure. In 2000, there was no energy infrastructure on the Yamal Peninsula. Gas had
to be transported 100 km northward to connect to the Arctic Sea, or 700 km southward to
connect to pipelines and railroads. In other words, without proper logistics, gas will remain
land-locked.

Therefore, a logistics facility had to be constructed primarily to bring in modules and
materials to construct ports, plants, and pipelines. When construction first began on the
Yamal LNG facility in Sabetta, the site had no access routes either by land or sea. The area
was land-locked even on the banks of the Ob Bay. However, owing to the large-scale
development required, the month of September 2018 saw the port of Sabetta being used as
the shipment port 68 times. In other words, Yamal LNG initially began to develop the port of
Sabetta for logistics purposes in 2011, but later started using it for LNG exports. '®
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How do HSEMSs contribute to the sustainability of these large-scale projects? Companies
refer to templates produced by the IOGP, in addition to the IMO’s MODU Code and ISM
Code, the Ministry of Health, Labor and Wealth’s Occupational Safety and Health
Management Systems, and the ISO 9000 and 14000 series established by the International
Organization for Standardization.

At the outset, petroleum companies adopt and announce an HSE policy. They set up
committees within the organization, designate personnel, and keep improving their HSEMSs
in accordance with the Plan-Do-Check-Action (PDCA) cycle, or the Research-PDCA
(RPDCA) cycle. There are some useful templates that companies can refer to, but each
company selects their preferred combination of provisions from these templates using the
ISO 9001 and ISO 14001 standards, ISM Codes, and MODU Codes.

NOVATEK announced the Environmental, Industrial Safety, and Occupational Health
Policy for the Yamal LNG project in 2016. The policy provides that “NOVATEK (the
‘Company’ ) fully understands that the activities of the Company and its controlled entities
in relation to the production, transportation and processing of hydrocarbons pose a
potential danger to the environment, staff and population of the areas affected by the
industrial facilities, thus sets itself the following Environmental, Health and Safety goals and
objectives: Guarantee compliance with environmental safety norms and requirements when
developing hydrocarbon fields in the Russian Federation Arctic area.” **

Meanwhile, Gazprom developed its Environmental Policy governing Yamal Megaprojects
by a resolution of the Management Committee in 2015. In its general provisions, it declares
that “[t]he Gazprom Environmental Policy is based on the Constitution of the Russian
Federation, federal laws, and other regulations of the Russian Federation, as well as
international regulatory documents related to environmental protection and sustainable use
of natural resources.” The mechanisms for fulfilling the commitments under this policy
further include “support for and improvement of the corporate environmental management
system based on the international ISO 14001 standard.” *

Thus, international consortiums prioritize sustainable development, environmental issues,
and human rights, along with their corporate goals. Although consistency between
companies’ HSEMSs is not necessarily guaranteed, there is a key mechanism that acts as the
common platform in these HSEMSs: EIAs. The petroleum industry has begun to formulate
policies that institutionalize sustainability and environmental protection measures like
HSEMSs. An EIA is one method for realizing the corporate goal of sustainable resource
exploitation.

Therefore, it is essential to scrutinize the legal structure of HSEMSs by examining EIAs as
elements of HSEMSs, since EIAs are not always evaluated for either effectiveness or legal

content and are still under dispute. *'
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3.2 Legal Structure of HSEMSs

In HSEMSs, an EIA is one of the most essential methods for substantiating sustainable
resource exploitation, particularly in remote areas. Nonetheless, practical EIAs and general
international law are not clearly connected. EIAs originated from US domestic regulations
under the National Environmental Policy Act (NEPA) of 1969 (42 U.S.C.A. Ch. 55). NEPA
required that “every recommendation or report on proposals for legislation and other major
Federal actions significantly affecting the quality of the human environment” be
accompanied by a detailed statement on “the environmental impact of the proposed action”
(42 U.S.C.A. §4332 (2)(c)). #

At the same time, there are some proofs in international instruments as well. An EIA is an
absolutely key concept in the international dimensions of legal regimes for sustainability.
First, Principle 17 of the Rio Declaration 1992 clearly states that even in a non-legally
binding document, an “environmental impact assessment, as a national instrument, shall be
undertaken for proposed activities that are likely to have a significant adverse impact on the
environment and are subject to a decision of a component national authority.” Second, as a
multilateral convention, the Convention on Environmental Impact Assessment in a
Transboundary Context (Espoo Convention) of 1991 requires state parties to legislate their
obligations to conduct an EIA. #* Third, the International Court of Justice (ICJ) has invoked
obligations to consult, notify, and negotiate with neighboring countries when a proposed
activity may have a significant adverse impact in a transboundary context, especially on a
shared resource. In the dispute settlement process in the landmark Pulp Mills on the River
Uruguay case (Argentina v. Uruguay) in 2010, the ICJ recognized EIAs as an obligation
under general international law. ** From the ICJ’s jurisprudential standpoint, EIAs are
carefully examined and positioned in general international law, customary international law,
and codification processes in domestic procedural tools ensuring treaty obligations. EIAs
provide the information required to evaluate the environmental impact of a project and
inform decision makers and the public of reasonable alternatives that would avoid or
minimize adverse impacts, or enhance the quality of the environment. EIAs, which are set
up within HSEMSs, can establish the foundation for due diligence obligations.

The legal effect, or at least indirect effect, of “soft” instruments in the international legal
order has helped define international obligations and states’ responsibilities since Professor
Dupuy highlighted the issue 30 years ago. His crystal clear description of the
interrelationships between soft norms and the enrichment of due diligence obligations
remains indicative even today. According to his description, the “standards of good behavior
which constitute the type of due diligence that can be expected from a State in the context
of international cooperation are: prior consultation before enforcing a regulation or
empowering a private person to undertake an activity which might create a significant risk
of transfrontier pollution; early international notification of a polluting accident; [and] due

recourse to procedures of impact assessments.”
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Thus, after having analyzed the legal status of HSEMSs and EIAs in the international legal
order, issues concerning non-binding norms and the international legal order require a
process focused on how non-binding procedural environmental norms may connect and
converge with states’ substantial obligations. In order to achieve safe and sustainable
offshore resource exploitation and transportation, it is essential that these norms are
accurately positioned and effectively connected in the theory and practice of international
law.

Alongside these multi-layered norms, as HSEMSs are implemented by private actors,
nearly all of them emphasize potential methods for preventing accidents and minimizing
risks during offshore resource exploitation and maritime transportation. Accordingly, the
legal frameworks for oil and gas exploitation characterize these methods with reference to
two aspects: multi-layered, divided norms and diversified actors. These issues will be
discussed by considering these two intertwined characteristics of the legal frameworks for

safe and sustainable offshore resource exploitation and transportation.

4. Multi-layered Norms and Diversified Actors in International Law

In this section, coordination between norms and actors will be scrutinized from specific
angles, i.e., the accumulated discussions on the correlations between the right of passage
through international straits and transportation of dangerous materials such as nuclear
materials. These cases will clarify the correlation between technical standards implemented

through cooperation amongst diverse actors and the process of making international law.

4.1 Coordination amongst Multi-layered and Divided Norms

How can international law collate multi-layered and divided norms to achieve safe and
sustainable oil and gas exploitation and turn them into integrated hard law? Since member
states of intergovernmental organizations are required to enact domestic laws that meet the
requirements of international obligations and standards, some obligations are incorporated
into domestic laws. As a result, these domestic laws serve as state practices that might
promote the codification of international law later. Some non-binding norms have been
directly incorporated into international conventions and some have slowly crystalized.
These norms have the two characteristics of being multi-layered and having a divided
structure.

To coordinate these multi-layered and divided structure of norms, two practical and
intertwined issues must be addressed: first, the correlations between the right of passage
through shipping routes and their legal status; second, the correlations between the right of
passage and safety standards for dangerous goods such as nuclear materials, which are one

of the most advanced and meticulously woven of all international and domestic regulations.
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(1) Right of Passage through Shipping Routes

The right of passage, which could be either transit passage through international straits or
innocent passage through territorial waters, is guaranteed by UNCLOS. The convention
provides a special regime for the Arctic Sea as an ice-covered area under Article 234. It
remains possible to discuss the legal status of the water areas. In contrast to the
international legal definition of waters, the Northwest Passage has been Canada’s internal
waters under Canadian law since 1985, as a result of which foreign vessels do not have the
right of innocent passage. Also, the Northern Sea Route (NSR) is effectively controlled by
the Russian government through mandatory contracts for ice pilot and nuclear-powered
icebreakers. ¥’

How can international law solve the legal status of the Arctic Sea and the right of passage?
The Arctic Sea is becoming the focus of petroleum and shipping industries’ attention
because of the reduced shipping time. The NSR is as critical for maritime transport as the
Strait of Malacca, since it is more efficient than the navigational route through the Suez
Canal, the Aden Bay, and the Strait of Malacca, which are global chokepoints.

The implication is that these new shipping routes will eventually face the same issues
simmering in other critical international straits. There are some precedents regulating
shipping routes, which could ensure the sustainable use of these international straits by
anticipating potential problems and preparing pollution control measures. In addition to the
environmental issue, LNG tankers are one of the most attractive targets for terrorism owing
to their flammable vapor cloud. %

Without solving the crux of the matter of the right of passage through these water areas,
safe, stable, and sustainable resource exploitation will not materialize. If the Arctic Sea
routes are utilized frequently, they would be more vulnerable than the Strait of Malacca to
these hazards because of low speed, narrow navigable lanes, and isolation due to lack of port
assistance. The NSR, which is the shortest shipping route connecting Europe and Asia, is
standing at the crossroads of safe and sustainable use by shouldering the task of
transporting dangerous materials such as oil, LNG, and nuclear materials.

The right of passage within the shipping routes and the legal status of the NSR will be
examined below.

Article 234 of UNCLOS authorizes coastal states with the right to enforce laws and
regulations to prevent marine pollution in “ice-covered areas,” which includes the NSR. For
these sea areas, the International Code for Ships Operating in Polar Waters (Polar Code)
requires vessels to follow stringent criteria for design, equipment, and rescue, and thereby
contributes to sustainability. Additionally, the Arctic Maritime Shipping Assessment
recommends that the Arctic states cooperate in harmonizing international standards for
vessels operating in the Arctic and enhancing the implementation of the Arctic regulatory
rules under the auspices of the Arctic Council’s mandates for environmental protection and

sustainable development. These regional regimes could harmonize discrepancies between
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safety standards and international obligations, since regional protocols could detail duties
such as conducting EIAs, consulting with and notifying affected states, and protecting
sensitive areas. These international norms are implemented by domestic laws and
regulations through strong enforcement apparatuses: sovereign states. *

To adhere to the Polar Code, the coastal state’s authority has been tasked with the
responsibility of ensuring safe navigation through permission for navigation, icebreaker
assistance, pilot assistance, and radio communication between ships and the authorities.
Consequently, Russian regulations strengthen de facto coastal state control over the NSR.
An overview of the regulatory structures of the NSR concerning safe transport of dangerous
materials can clarify the significance of Russian regulations in the creation of an
international order for the NSR. This case demonstrates how international technical
standards and domestic regulations can influence the rights and obligations of individual
states. *

To achieve the safe and sustainable use of shipping routes, establishing customized SMSs
for shipping routes will contribute to sustainable transportation practices. Furthermore, the
legal status of the waters, the limits of the coastal states jurisdiction, and the
institutionalization of cooperation will be necessary. These fundamental issues can be solved
neither single-handedly nor immediately. Therefore, bilateral or multilateral agreements
between coastal states could help ensure safety in the shipping routes, and those states that
benefit greatly from these shipping routes will have to bear the cost of safety measures.
Thus, international technical standards, SMSs, and domestic regulations are intertwined
with the process of international legal order making, especially concerning the safe and
sustainable use of shipping routes.

On the other hand, despite the available safety measures, coastal states often refuse
vessels carrying radioactive materials, such as spent nuclear fuel rods, nuclear waste,
uranium, and plutonium. For example, Japan’s ship Akatsuki Maru carried one ton of fission
plutonium, contained in 133 casks and packed in 15 containers. It left Cherbourg on
December 7, 1992, arriving at the port of Tokai on January 5, 1993, a voyage of 60 days. This
was 20 days longer than usual, as the ship was barred from navigating the Strait of Malacca,
the archipelagic waters of South East Asia, and the Exclusive Economic Zones of the South
Pacific Islands. This case demonstrates that it remains difficult to solve the dichotomy
between technical safety standards and the right of passage.

In this respect, the MOX Plant case (Ireland v. United Kingdom of Great Britain and
Northern Ireland) *' was a landmark case in defining the technical standards for
transporting nuclear material by sea in the international legal order. This case epitomizes
the status of international standards for safe transportation of dangerous goods in
international law. It is worth examining through the MOX Plant case how general

international law and technical standards for safety should be integrated.
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(2) The Right of Passage and Safe Transport of Dangerous Materials

The maritime transport of dangerous goods, such as oil, gas, and nuclear materials, is
subject to a divided legal structure composed of international regulations, technical
standards, and domestic laws. Nonetheless, the SOLAS Convention outlines a set of
technical standards to which shipbuilding companies and ship owners must adhere to
achieve safe transport, which is first achieved by the safe design and construction of
vessels. In legal theory, this system is called the “Principle of Safety by Design.” Under the
SOLAS Convention, vessels carrying nuclear fuel, plutonium, and irradiated nuclear fuel
must be classed under the Code for the Safe Carriage of Irradiated Nuclear Fuel, Plutonium
and High-Level Radioactive Nuclear Waste in Flasks on board Ships (INF Code). ** The INF
Code stipulates transport methods and requires the vessels to have a double-hull design and
structure, which renders vessels resilient to sinking or radiation spills in case of collision or
grounding. *

In the MOX Plant case, Ireland submitted a Notification and Statement of Claim to the UK
on October 25, 2001 to institute arbitral proceedings for the settlement of a dispute over the
Sellafield MOX Plant, the international movement of radioactive materials, and the
protection of the Irish Sea’s marine environment. Ireland also submitted a request for
provisional measures on November 9, 2001 under Article 290, paragraph 5, of UNCLOS. The
Sellafield nuclear fuel plant on the northeast coast of the UK is owned and operated by
British Nuclear Fuels Public Limited Company (BNFL), which reprocesses spent nuclear
fuel into mixed oxide or “MOX fuel” at the plant. MOX fuel is reactor fuel that consists of
uranium and plutonium oxides, which have been extracted and reprocessed from spent
nuclear fuel. Since plutonium must not be extracted individually because of obligations
under the Non-Proliferation Treaty and IAEA rules, uranium and plutonium must be
reprocessed simultaneously as MOX fuel.

In its Statement of Claim, Ireland asserted that the UK breached its obligations under
Articles 192, 193, 194, 207, 211, and 213 of UNCLOS by authorizing the MOX Plant, which
could accidentally or deliberately discharge radioactive material and waste into its waters,
or be used in terrorist attacks. Therefore, Ireland requested provisional measures to prevent
operations at the plant and ban the movement of radioactive material and waste into and out
of Ireland’s sovereign waters, in accordance with their sovereign rights. Furthermore,
irradiated or spent nuclear fuel is highly radioactive and makes an attractive target for
terrorists, necessitating security measures by international agencies.

In response to the Statement of Claim from Ireland, the UK denied that there would be
any threat to Ireland’s marine environment and sovereign rights, since BNFL’s
transportation of nuclear fuel complied with all international safety standards. * However,
the UK finally agreed to suspend marine transport of radioactive material and waste to or
from Sellafield as a result of the commissioning of the MOX Plant. In addition, the UK stated
that there would be no export of MOX fuel until October 2002. As a result, the International
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Tribunal for the Law of the Sea decided that the situation did not require provisional
measures.

The safety standards in relation to the right of passage were not in place in this case.
However, safety measures and the transportation of dangerous goods are closely
interconnected. For example, nuclear fuel is defined as a substance that can sustain a
fission chain reaction to be used as a source of energy. Naturally occurring uranium is not
usable as fuel. It is necessary to condense the uranium to be fissionable enough to be used
as fuel. Uranium ore is first mined and then refined into a paste called “yellow cake.” Later,
it is condensed and processed into pellets and fuel rods. These fuel rods are bundled and
used in nuclear plants for three to four years. Subsequently, this spent nuclear fuel is
reprocessed and reused as part of the nuclear fuel recycle. In its various states, radioactive
materials could be a target of terrorism. These materials must be transported from facility
to facility as the processes of (i) manufacturing fuel rods, (ii) power generation, and (iii)
radioactive waste disposal must be performed at different facilities located far apart from
each other. First, (i) manufacturing of fuel rods begins with mining uranium ore. Then, **U
is enriched to produce fissile material. Finally, nuclear fuel rods are cast. Second, (ii) power
generation occurs when these fuel rods undergo fission for three to four years in a reactor.
Finally, (iii) radioactive waste disposal is undertaken in two stages. First, irradiated or spent
nuclear fuel rods are removed from the reactor and reprocessed, with the extracted **U and
plutonium recast into new fuel rods. Second, any material that cannot be reclaimed is stored
at a high-level radioactive waste disposal facility. **

In order to regulate this lengthy and large-scale nuclear fuel recycling system, the highest
standards of safety for transportation of dangerous goods, guidelines for operation of
vessels, and the legal status of the international waters have been discussed. The discussion
on safe transportation of nuclear materials in the MOX Plant case can serve as a yardstick
for safe offshore resource exploitation and transportation. For the safe exploitation and
transportation of oil and gas within remote areas such as the Arctic region, nuclear-powered
icebreakers, Floating Nuclear Power Plants (FNPPs), and GNSSs may prove helpful. For
instance, before the peak of the 2020 shipping season of the NSR approaches, construction
of a nuclear-powered icebreaker named the Arktik for the Russian State Atomic Energy
Corporation, Rosatom, is nearing completion. Akademik Lomonosov, an FNPP, was also
towed from Murmansk to Pevek in Northeastern Russia to enhance power supply. In this
respect, safe and sustainable offshore resource exploitation needs an integrated and
comprehensive legal platform that encompasses the law of the sea, international atomic
energy law, space law, and environmental law, as Professor Higgins indicated that “sources
of international law are not compartmentalized, but do indeed overlap.” *

Indeed, as the leading state of legal order making in the Arctic, Russia plays a key role in
regulating navigation in the NSR. The regulatory structures of the NSR are multi-layered,

consisting of treaties, non-binding international standards, and Russian domestic laws.
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Furthermore, the transport of nuclear materials is being discussed in an issue-centric
manner under the auspices of the IMO and TAEA. Within this multi-layered legal mechanism,
the Russian authoritative entity maintains effective control over the NSR.

The Orange Book categorizes nuclear materials as class 7. The IAEA oversees the
transport of nuclear materials following their own regulations. The IMO edits the IMDG
Code, which contains the INF Code. Accordingly, each state enacts domestic legislation
implementing these international standards in order to fulfill the obligations prescribed by
the SOLAS Convention. These characteristics of the complicated international legal
mechanism are likewise reflected in the Russian legal structure.

Russian domestic control over the safe transport of nuclear materials ought to be placed
in the international legal mechanism. The Federal Law on the Use of Atomic Energy of 1995
requires the construction and operation of vessels with nuclear installations and radiation
sources to follow the JAEA’s regulations. In compliance with this Federal law, Russian
domestic regulations demand safety measures such as construction and certificates of
packages. Furthermore, physical protection of nuclear materials is required, and the
protective measures include establishing a security plan to prevent unauthorized actions,
delaying intrusion, and neutralizing violators.

Thus from theoretical and practical standpoints, coastal states’ regulations are
considerably effective in creating a legal order. Even though an integrated order applicable
to both the NSR and the Arctic is still under dispute, such a newly emerging order might
absorb non-binding international standards and domestic regulations. At the same time,
they can also become mandatory through their incorporation into treaties. Consequently, it
is worth verifying the correlations between non-binding standards and legal order making
for safe and sustainable resource exploitation and transportation by clarifying the

contribution of the actors involved, % which can vary in terms of their response.

4.2 Cooperation amongst Diversified Actors

The international legal actors, or, to be more specific, the subjects of international legal
rights and obligations, are sovereign states. Bilateral negotiations between the governments
of Russia and Norway concerning their maritime boundary in the Barents Sea achieved
significant headway in 2010 when the countries signed the Treaty between the Kingdom of
Norway and the Russian Federation concerning Maritime Delimitation and Cooperation in
the Barents Sea and the Arctic Ocean (the Barents Sea Agreement). *® Cooperative
intergovernmental organizations are also major actors. A case in point is the IMO, which is
one of the major players in ensuring maritime safety through multilateral instruments. The
Maritime Safety Committee, the oldest of all IMO committees, is responsible for establishing
a practical legal scheme. *

These cases demonstrate another issue in resource exploitation, namely delimitation

disputes, raising fundamental questions like “how do coastal states delimit their territorial
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waters and continental shelves?” and “what sort of international legal order should be built
by sovereign states?” HSEMSs are sidelined by these issues. Despite these limitations,
HSEMSs, which are an in-built apparatus within the oil and gas exploitation process, could
be used to develop international legal order.

For example, Norway and Russia had a 40-year dispute over delimitation in the Barents
Sea. Oil exploration might aggravate this sort of dispute even further. However, both
governments agreed to the Barents Sea Agreement. Three environmental issues were
evaluated during the negotiations and the two governments used them to develop legal
order in the Barents Sea. The three issues that were addressed are described below.

First, the governments barred companies from undertaking exploration activities in the
disputed area through a moratorium. Delimitation disputes could easily deplete resources as
the states would compete to extract oil and gas from a single reservoir through as many
wells as possible under the auspices of “the rule of capture,” i.e., “first come, first served.” In
other words, if the rule of capture was allowed, a reservoir in the disputed area could be
depleted rapidly due to intensive extraction from multiple oil wells drilled within the border. *
To prevent this risk and achieve sustainable development, reservoir unitization agreements
are essential. Since this practical and efficient method of exploitation is a kind of joint
venture, international consortiums may have a role in efficient exploitation and dispute
settlement. The Barents Sea Agreement contains Article 5, which frames the unitization
scheme of a single reservoir, and “Annex II: Transboundary Hydrocarbon Deposit,” which
details the obligations of both state parties.

Article 5 of the Barents Sea Agreement stipulates that “exploitation of any hydrocarbon
deposit, which extends to the continental shelf of the other Party may only begin as
provided for in the Unitization Agreement.” By virtue of this unitization clause, parties
should exploit natural resources on the continental shelf using the most efficient method
possible.

The original template of the unitization agreement was provided in the Agreement
between the Government of the United Kingdom of Great Britain and Northern Ireland and
the Government of the Kingdom of Norway relating to the exploitation of the Frigg Field
Reservoir and the transmission of gas therefrom to the United Kingdom in 1976. *' In 2005,
state parties’ obligations were written in several unitization agreements and coordinated in
a single framework agreement on cross-border petroleum cooperation.

Second, the two governments continued sequential negotiations to combat oil spills
because ocean currents run from the oil fields of Norwegian state-owned energy company
Equinor (formerly Statoil) and the navigational routes of shuttle tankers to the Yamalo-
Nenets autonomous district. The two governments eventually agreed to the joint
Contingency Plan against Oil Pollution in the Barents Sea in 1992. The cooperative
interaction between governments and companies softens concerns about environmental

issues and could help construct legal order.
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Third, the two governments agreed “to consult each other with respect to applicable
health, safety and environmental measures that are required by the national laws and
regulations of each party,” provided in the Barents Sea Agreement, Annex II, Article 1. If
companies are required to adhere to HSEMSs, intergovernmental agreements should include
clauses for the implementation of HSEMSs. ** In this way, HSEMSs can function as an
instrument to perform a repeated task as a subsystem within a legal mechanism.

This type of agreement to an integrated scheme of safety and security management,
transit rights, dispute settlement, and other legal issues in oil and gas exploitation is
epitomized in the Caspian Oil Pipeline Agreement, which originated from the Energy
Charter Treaty. The Caspian Oil Pipeline Agreement consists of three types of agreements.
The first is the government-to-government agreement. It was concluded between the
governments of Georgia, Azerbaijan, and Turkey to build a legal framework for the BTC
(Baku-Tbilisi-Ceyhan) pipeline. The second is the government-to-company agreement. It
was concluded to stipulate the specific conditions between host governments and investing
foreign companies. The third is the company-to-company agreement for pipeline
construction and procurement. 43

Thus, on the one hand, sovereign states certainly build the legal order. On the other hand,
oil and gas exploitation is carried out by international petroleum companies through multi-
layered agreements. These agreements consist of government-to-government agreements,
government-to-company agreements, and company-to-company agreements. 4

In summary, international or at least regional legal order can be established through a
coordinated process of law making and implementation amongst sovereign states,
international organizations, and industries. In this respect, SMSs and HSEMSs could be
considered as apparatuses that bridge the discrepancies amongst various actors.
Conclusions are drawn from the discussions on the legal status of SMSs and HSEMSs in the

next section.

5. Conclusion

This study aimed to identify the need for SMSs and HSEMSs by examining safe and
sustainable offshore resource exploitation and transportation from various angles, i.e.,
legally binding bilateral and multilateral treaties and processes of negotiations; non-binding
international codes, recommendations, and guidelines applied to exploitation and maritime
transportation of oil and gas; domestic laws that require private companies to adhere to
international standards; and HSEMSs implemented by international consortiums.
International legal order could be constructed using HSEMSs based on non-binding codes,
international technical standards, and domestic safety regulations for oil and gas
exploitation and transportation. Safe and sustainable offshore resource exploitation and
transportation could be achieved through the harmonization of multi-layered norms and the

cooperation of private actors. *° It should be emphasized that cooperative interaction
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between governments and companies softens concerns about territorial disputes, national
security, allocation of natural resources, and environmental issues. Thus, it is worth noting
that SMSs and HSEMSs may be built into the oil and gas exploitation and transportation
processes to help construct international legal order.

SMSs and HSEMSs sound like technical standards only, but their key role in the
realization of safe and sustainable offshore resource exploitation by establishing
international legal order should not be underestimated. An integrated multilateral
convention for safe and sustainable offshore resource exploitation and transportation might
be established from these multi-layered and divided norms. In this respect, HSEMSs could
be the common platform connecting and bridging the petroleum industry, shipping
companies, contractors, international organizations, and the sovereign states, which remain
the primary subjects of international law.

Nevertheless, under current international law, it is difficult to clearly define which non-
binding regulations constitute mere facts or whether they would develop into binding rules.
A newly emerging order might absorb non-binding international standards and domestic
regulations. *® At the same time, they can also become mandatory through their
incorporation into treaties. Therefore, it is imperative to categorize international standards
and domestic regulations item by item in comparison to the international legal order making
process. This is the ultimate problem that will continue to confront sustainable offshore

resource exploitation.
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This article addresses the provisional measures issued by the International Tribunal for the Law of
the Sea (ITLOS) on May 25, 2019, ordering Russia to release three Ukrainian naval vessels and
their servicemen arrested and detained in the November 25, 2018 incident. In this order, ITLOS
mainly addressed the interpretation of “military activities” under Article 298(1)(b) of the United
Nations Convention on the Law of the Sea (UNCLOS). | will summarize the decision prescribed by
ITLOS and examine the argument concerning the interpretation of military activities under Art.
298(1)(b) of the UNCLOS. The implications of this decision are as follows. First, ITLOS used
criteria concerning the distinction between “military activities” and “law enforcement activities.”
ITLOS distinguished these two activity categories by considering the manner of use of force, the
nature of national law applied to the case, and the context of the dispute. This decision also
concerns the potential consideration of the passage of warships as a military activity and how the
International Tribunal should address the “mixed dispute.” Conversely, this decision is problematic
in its distinction between two activity categories, as ITLOS did not motivate the consideration of
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those factors. Consequently, this decision presented some issues, such as the lack of
consideration of other factors or that ITLOS failed to consider the dispute in its context.

Key words: United Nations Convention on the Law of the Sea (UNCLOS), International Tribunal for the Law of
the Sea (ITLOS), Military Activities, Law Enforcement Activities, 2014 Crimean Crisis
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enforcement vessels) THAH 2 x, EFAEBILEPITIHEEIO XN E T2 EE TIEH 20, M
—DHIWHEHE T (para. 64) . 212, BHEBEEIITEEO X I, HF BHEICLS
P RFEIZDOARKIET DD Tlde v BHRENCIZEERER [HEEZETHYIS (may be a
relevant factor) J 25, ZHL7VERE B REBIATHY, FLEBEOITAEFIELYS (para. 65). £
N EFHMGEHEEIATEBOXFNE, [HFFEOHEFFELZEL T, L THBEERLITAD
WE OFBFEZ DV T TbILANETH S| (para. 66).

ITLOS I2&AUE, R [0S TI2ED 7794 O ZOFM B OEHR - H1IE . K PZDH O
HEBEMEOITMHIERET L], UNCLOS % 32 I D7 774 T ORI § 282 F1E T 54
G CTHHN . OGN EHFINEINICHE TG THLPZHW§ 57201205, ZOZEH - 824
Bo—HEOHRFE (event) TMETL. EHli - WHE P EFIEHLEIATIHEEOVTNO IR TIEL
T EBHOPCTHUENHSL (para. 67)

ITLOS I2&AUE, LT 3 fiAs, CORIFICHEST 2R ETHL, H—I2. ZOHFIEIIrI715
MR L A7 VT I AT B 285 - Th HAS, [ — RIS, AR O EALZ B RS ERHIEEC
boHEVHZEIFEEL W (para. 68) . WA, SEOMEAROEATAHY, W E [ OB RAREEVHRIT
TITONIZDDTHLILIE BT LU BEEDH LD, 774 TR [ EAF T COMEDORA ] &Rl A
Tz wHuy 7o ke BT HEEUIFEL 2\ (paras. 69-70) . % 12, a7l [20156
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FEHA OB T | OAGEST, KO [EEORERIREAD7-5L 7% & EoB L] 2 BHET 5
B O M S S AME O — BRAG A 1L 2D 2 ﬁ%i‘ﬁi‘kb: 7 IA TR O BEMAE T L 20K L. v
FAFERRIE, 2003 FFI2OT T ET I TAF DAL 72 RN E DTV O i iEY IR 72,
DiboFE L, WEOK G, VT ik @i fl IR ARL TWAIEERIRIELTEY, 20X 744
GrIHEFWRMEEEE L%\ (paras. T1-72) 0 B=12, O3 TIEV IS4 HERE ER T 57201257
EROZAS SO, OV TIET s IAF RIS L CTEIRE &L, o IA TR F DG SR ERL T
BLAT 2R L 72 BEBE I o CL B ST E MRS 82 1T 572 (para. 73) . ZHL7-HEICHESEIE, 1
STHOITAE. ERIHEEIE L), EHATHEBIO CIRICBI S [FEDOITE (use of force) ] T
HHEEZSNS (para. 74) '

VI EZRBEL T, ITLOS X, us 7I2EB7 7 74 O &4 - IIE LB ATIHEEI O STIR Tirbi
72E785ELT: (para. 75) o EHIZITLOS I2EAUZ, Tfﬂ BENTzr 774 - bk O Fe Ml B A ESRILO 5

THRBE S, U/T?))ﬂ"ﬁﬁ@ﬁﬂ A% E UL 572012, FMEICLLINRERESOEKIZHE T8 ETH
% UNCLOS % 30 &2 HLTWAIEL, UL TICEAE - HIE B EHATIE B O IR TIThbhzdn
S WA ST L CwakENnS (para. 76) .

AL TITLOS AR EH MG NI 2 I3 RE S L2V EHIBIL . 45 298 42 1 1H (b) O3
MxGEL: (para. 77) o

2.2.3. BAKMBmOKH;

#EVCITLOS (X, UNCLOS O fg#E 2B 3 A58 E M O S iconT, #5081, K
ZOROFFI FBUZ LD Fr OfF LlZ oW TGERL IS HE RCHE1T) | EMET 55 283 £IZoWT
Bt a1 o7,

74T DOERIT, ROEBYVTH D, 2019 4 3 H 15 HIZ7 774130 7Sk LT E#E A
L. I OWTH BT OERDH A5, 10 HULPIRTIE%2 KDz, ZOHOEEIHL, oy
TIE3 H 25 HICH EFIZESTHE L7205, ZOB, a7 #EE 1T )8l oW TR B2 RS
Ldotze BT ORI, 77 IATIELSORD R ORENSEER CTHLI LA ESE, TN L
3 H 25 HOW: ST, 45 283 L0#:HBIIEITEN TS (paras. 80-82) . 112 3 25 HLL D H)S
FAAEL7-ELTh, 4 A 23 HIZATH N2 E O B LA HRIZE), WUl L85 283 O EMFIITRES
NTWwa (para. 83). ZHUIxLay 7k, 3 A 15 HOMO EEICHBIFS [10 HELA ] S WA AR 21
BEWTHY, FHTOREDTHNLTOLIENS, IR Tl E [ Tld & RSO B2 HELET S
EFRL, SHITaT T, 4 A 16 HICH E M ThiEE 1) s mEE S, WA 23 Bk i#271H
N0 D, FOWEHEIIBNTIZ7IAF IS O E LT e h o7 FiEL7: (paras. 84-85) 6

INxZIT T, ITLOS IERDINHIWT L 720 THDETZIA4FIE3 H 15 HOO LFIZBWT, T
B IC DO WO T ED I #EATHOEEAHAIRLTBY, 7210 A&V ED, B
FAGRIZATIRB ICIEOL T, BEMEIEE 22V MAT, 3 A2 Houl 7o E#EHTIE, [WrI4

IR SN FEIZOWT O ITTﬁEtc (possible) ] IxUME. HIEIC [EfFshaFETHS] ]

LRLENTHY, u)LtIEI’/“t i, BREICGETAUREMENPRELET 2T ANH B SE LI T4 Tho
726 u)l,f_ . EREE R ETLRBEED RV, L2255 Ty s 94 2k Tt B4
T AN, 25 283 LOEMFIIFTIL SN TS (paras. 86-89) .

Pk, 22175223 FTOMFICHTE, ITLOS X, EE VIIZE S UMEREIZ AR HIZOWT
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mg

SEEMET A T ALHEE SN A, LitiamL 7z (para. 90) .

2.3. FEOBRLAN

55290 4 5 L, [HEOEZME (the urgency of the situation) | ([Z&o TE EFEE D VT2 Y
A2, ITLOS 2N 2 BE DAL ENTELEBIE T %o ITLOS L, TOLELIZHET5 2 DD i%x
METL7z0 HB—Id, WEHEICLoTRELIDET M OFERME (plausibility) Thb, EiEthE
DHMDBHEMOBRETHLLU L, RESNIREEHOHELEIR [DREBENSL (at least
plausible) ] D TZIFILEH5%\ (para. 91). 2B 1. 290 L5 HAHET L [FHEOHR
Y| EHOTREETH L, TOBEMICKY), ITLOS E ERELZ THLIENTELDIZ, MMEKEDFR
SEEIC. MFEENC [EEANRERIEE (irreparable prejudice) | 733842 [BlEDEL B 72 G
(real and imminent risk) | 25T 28 AR ESN S (para. 100). UT. #NFHIOVWTH
TWE72,

B E ER OB I2oWTIL, RAETERSNDEANON AN EE 2D, SO/, T2
AT, O TIEAET T ER RO ZOFAMEOZH - #IRFICK), as7id, BN OIEFHEN
BN ORE SN DB AN R E S 25809, 8532 5, 4 58 4. 45 95 S U5 96 el sk
DLRBIER L TWbEERL: (paras. 92-94) o SN x 2T CITLOS 1. 7791k 3 &£ 0
Mt OIH, 2 L UNCLOS % 29 &2V E T AHEMTHY. 09 1 EI1L5E 96 T E R T HIEEHEMN
BB DBAE R END BN B THDOT, 7754 F D3 32 ST I OWT LR AR
FEPHLWEIE Tz, TR E ORI OWT, ITLOS &, [24 AOFEME» Y2754 FORE THAH
CHIZBEIL, [Tho0HEORBOMEEEGEHIZOWTIIEIS RPN TH L] A5, THL7-5HE
HEDORBEIZOWTOIEDLSLWEK L7 (paras. 96-99)

B0 (HEOBEE) IZoWT, wrI1/Hid, BEfEEFHAB OB, [ERO ML M ]
REL, I [BEELRANEBHOBTEYET L] OT, [HEOHEFMICH 3 2REAGEREE] A
AT LERBEROSFATLEFR L2, $hbbyrI4FI2EUL, (1) By TIZEB )L EAT
BT IAF OWERBERO AT EZANELTEY, w791 FI0§ AR R GHEFELSE S, (2) 1
ENTOVBIMEYZ T4 F D HBIEH TERWIE T, ZOMRIE M E Ik AICAMBRTH
WBZENTERWEVIAEARERIRENELLERAE DD, (3) FHEOIEIZEST, 791450
FHERBIISSIZE SN, T B OB ORI T HEEAELRIBENELTVD, 77I71F12&
MUE, ZHLZABE MBI T XA ERME S IC Lo TREEARETHY . T REA LB E A E
UAGERIZEHEMTHY, ZHLTWAEENS (paras. 101-104) o 51272754 F1E, BHEITLT
DOEFCHBESNTBY, HEZZIAHRENHLILIE), BERIIESSHIIETF-TWBE TR
(paras. 105-106) o

SIS LTI T7IE, UTOINCHET, HEOBRSMIIHFAELRVEFRL, £—1, Ba
DA, MEIEDE I EINLFTORMZILELL CEHIiSNARETH L, 7774 F13FM4H 4 7H
LS TLE B ELROTEY), TOREICHRLEIE, KMEOFERICEIZEIHLLIT VW
(para. 107) o 2512, w27 I FIETOFERIZHE T >T W AMER BT LT TRIE R | %
FRL TS, ZOBE 7T FDERAICEERL. BN AFEBH T 2538072 01%, #I s fefl
BANOERTEORTHD, HBIZT7I14H1E, BRINAMESH TS L CRM B OJREEZ RO L%
Totzhs, ZOFERIZEHNSN TS (para. 108) "o ZOEOTFRISH L. 727I4F1%. BN AME
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B AT O EAFA B OME EMHEICET 230 THL L L SHEOPTIZBITLHEOZSMITLD
NZWEGHL7: (para. 109) .

Dbk oz T ITLOSIZ RO EH 2 Uze #— 12, i [HEO O EY
(expression of the sovereignty of the State whose flag it flies) ] THV., HEEVRREZEZH TS
DX, COFEFEORMTHL, EfEORREE DI AL, EIROERE EHISTLEAREHEELD
72bl. EROBZEREZE NPT REEZA T2, U T7OTAIE, RS M B ORI HHER)
T2 HEARERBEELZLLTURRENHY, 20I0BEORBRIIBLENH»OEITHTHS
(paras. 110-111), 12, B SN -FMBICHT2HMOREIL, ABENH L ERETS
(para. 112) o

COINTGHLE T ITLOS IEARMFIZOWTHBOE DM LEEL. Wtk Er e 3572001
FEREIN TV DRIz (para. 113).

2.4, fEOPE

BARICITLOS iE, BHFT 2SI E T A REY EFREIZOWTH L2 77 T4 FIZITLOS 123 LT,
(1) > 7 AR 7 94 F O E B L. 7774 FIGRET A28, (2) IS/ 24 AOFHLA
xR FHEAEILL. BT ROy ESIE, (3) BHBERIEL. 7771 ~DJFEY
BT HIE, LVIONBEOH ERHEYRETHIIFERLY (para. 116), ZHULTEI 7, i
Mgl B PURSAUE, By TICEDMER OIS HEEICRYD, $727 74 F OFERIIARZE DD
ThHiHER L (para. 117),

INxZIFTITLOS 1, wm#EMIZLLT O 4 SE2RELz, T72bEITLOSIE. (1) Uy 7havrI4
T O 3EOWAMERIRL . 774 FITRETHIE, (2) BT TH524 %@ﬁ%ﬁﬂﬁﬁﬂb‘ﬂw\ 754F
ANDIFEEFERTHIE P RO (3) w545 KOO T OME DS, MEEICAEFESN SR EAL -
PRSI =Y DOIT AE LI LU A ERKELZIEL (para. 124), 72 (4) w7I14F RUEY
TOWEA, 2019 4F 6 H 25 HETIZ, ITLOS #HHIZE 95 &= 1 THIZE DX, EOLN /Y EfiE oM

T ARAMOMEEZIRNTHIE, KOS 2 HIZHEOEITLOS Fr 258 01 89 2 Hi s 3 L 15
BEEELALIEERELT: (paras. 121, 124)

3. Wi

RAETIEL 85298 4 1 3H (b) @ [ EHINGENCE T 245 | ORI EL2im L%k o7, ITLOS
1285 4 HoPEi, Wi 19 3 1 W) EEIN S TRz ss (OFIZh-7z0iE, a7l
HBoOaur® FHE) (para. 124) . HEODEERD, ZOFHTIZE L TW5,

FZTLUF Tl SO M 2R Dt O R i e L 72 LT, REIZBIT 5 ITLOS O
W ZOW TR 2 N2 5o

3.1. AL ORI
3.1.1. AT Hrge

25298 4= 1 3H (b) &, MFENIHL. EHMIEENE T4 5. ROMHERARERLHIEE RO
PRAEAE BB 3 2T IR B B 3 2840 S 2 R 0 45 - iR e Tl DB/ T 2 B S 2 RD TV 5, L
LA 298 & 1 1 (b) & [HFIES ] 2EICERL TB5T, 20720, MR EOMENIKRSN

58



AARBEBRERDE F105

HT e oT2,

EHL7-MEOV LD NS, BHRAGE L EFATHEELOX I THD, —MBKIZ, HHPEATE B L I1ZE S
RPATTH00ELER T LA P, LB EHNIGE LR EEOEE ThHEE L
LNTW5h, 55298 4 1 1H (b) BEFMIEBI L EPITIHH 2 KL THEL TWAZE, SHITHRE
BRIZBWT, [ZOEMICEIEIITEENIL. EHROFHLIIALINE V] LV FEENFEL
722E M DL EEE BT TV D, BESEIITT A0 ETEMEII Lo TITbh AL
LdHH P, FF I, BESToTWAREWIIH )T, 2L E S EFIEEIC LD T
Fwen) RS HEIITHL %

L2 L, EFHEBEERATIHEZ XS 572008 IZONTIE, REFTHIIERSINTI R
Motze 72120, FBHEMHE L OREORMKES TRESNLE DLV MBI T 52510 O,
COBEICEET L, ThbbrIf XU, <LOERIE, EFWOEBIIEE T L0903 55 E 1Y
WM RRFROBHATEATELT, 4298 5 1 H () ICBUL2EFHNIGEE OHISL. HL-EHE
L T\WWh, UNCLOS &, L E DA G R4 F L0 )7 IO W TKIE L R E T RO TED,
85298 SIIIHL 72 I T AU FEOBRAEE T LM E THL, HLIBMFICHLEIE, BHEL
HHEMEHOMEE, THOWLELEBYIC, RBEOBRIZERTIIENTESL | EEZLRETHDL ',
SFN7I4 1%, UNCLOS DSy S fE ik i iEIZ oW TR HE O EZLEGREOTWALLL . FHE
BRI A5 G RO R A B L7V eV E RO BRI EESNLRNETHY), Tz BRI
ORIV TIILFEOEMZEETHINETHLHEEZTVD, SV IUE, BHEESEHWY
HEETOEMNE AL TWREEIZE, BARNICERHYIEH OGN ROLNLI LR E, FIVE VB
B, EHEMEBHZRETL ECRIVEELERIZ. BHEOHWEEX THLEFRT S %

ZHLZA e nld. BEENGEILEIITIEE O X NI T, BHEEOBEK2TEH SN, EFW
HEOBIMI L B RE R R E SN A EE 251D, ITLOS BIHLIMA R L 2B 21k, K
2B B DVEDTH b,

3.1.2.

HBNZBWTD, 45298 52 1 TH (b) D DG ik o2 Fifilid e, BHRINGH ORI /LS
NBESIIROEN TV, B RWBIAMNE, 2016 F£OR S FHEMBOMEBAI (KFE) THs . 1
I, 7AVEYOROIE, (1) HENZI BB REREZF OENL, (2) IAT—7HIZBITS b
WERERBIES, LT (3) FOEAL - LRI T HHILER) TIRIZB T, PEOIFB S EHE
EETH L L) EEH>TV S,

o9 (1) & (2) 122w Tid, HENCEZEFIEB S EHRMIEEICHE LT 200 M EE ko7, 2
D RUZDOWTPEIE L, PEIBOFAS, AR oMk i, BEREEICEFHNRBEHSFEL R 0EW)
VR FRLCOAZEFIHEL T, HEOEBIZEHEIGEIIGES L2V EWIREmEENTW5 Y,

CHUIKL (3) OIRTIE, AR - b=~ AHEIZ BT L HE O A 2 GBS E R IEEICE N T 5
PHMEE o7z MEEIZIIUE, FH T 7 IEAEEOTRE, HEIOWEE - g R ORI
PRAOSKHIEL T, /o ERIAS7 ) ECBEOWEBIZ W HELIHEL Tz, MEEIE, HLFEELR
X7z BT, 2ozl (this) (&, —HOFEFMMEE ., 5 o> T3 Ak & 8 T F R O TR BB PR A5 i
FThHEVS, WAL EFEIIRIN (quintessentially military situation, involving the military
forces of one side and a combination of military and paramilitary forces on the other,
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arrayed in opposition to one another) ] Z7RLTHY., FHFTIEEMLE LW ERERLE

COHIWIE, EFROFBHOMPUCHL C—EBORMBEH T 5, H—I2, BHIHEEI? G202 HHr§
B72ODEFEL T, MBELLZIEHZToCWIEROBENPZEEEINIS, LALEIL, BHED
A ICE R INLEDITTIER BROFERME L HE BRI — 2 OBEREL Fio T L
TWhiwol:—EORBINHEE (MBI EREIRI) PHEAETEHEIIE. HLZHFEILIES W
THW A b s »,

5. THLZZHIWTCD ARt 5 AR LI THE DR, BlZIE, BHEOERPEEINLY AL
ENBWIGAEOIXBNIIHRETIE R\ FMKER, 70 & EOFRBRASKT I § 2 IR0 L2
LHWEIGE AR ZELC. MBI R ERIIRI ] BT HLB 205, —Bfbsh iz i IIRS
NTHBVOT, DS RELIIMEL TV 2%,

3.1.3. /&

ZOIHIZ, 298 5 1 H (b) W HETHHEFMHE OB SIZ oW T, EHATIHB) & [ ) 2
. BHREOFMII T AFFE Vo R EOM BRI TWD, 2H)L7ZIREEERA T, BT T
. AMOEEREASICBI2EENEEOMELOCHHEMIIOWTEE TS, LT, 3.2 T,
FHIEEEEIITIHE O X GB35 [TLOS Dz 5L, 3.3 Tid, BHENIHEHZ2OHZ0
MO RN DN THRFZ MR 5o

3.2, HEAM I B & AT I B
3.2.1. ITLOS Dt

RN, EHEFBEEFITIEEO X HNZE T2 ITLOS Ot HH72 O TEIL TBE2 W,

ITLOS (&, AfE2s [EHEWFEHCH T2 %] ThreTrui7e, EHITHERICH T 245
ThHHLETEI7TAFT ORI FEFZ T, RN, EFGEBLEFATIEBOXFNIOWT 2 Ha i
L7zs #—I12, ITLOSIZEUE, HENIHEFRL TR oM E T EZN TldhvweEn s, ITLOS
I ERPEMEEEPATREIRETHOLIEPBIARWIEIZRA BT LB RTEY), ZhdiEiEL
oD AP E B TIIRWE W) ERICE B IS (para. 64). 5 12, ITLOS IZXALIZ,
VHEHFICLZEEIEE. KAOBICEESN)LHEEEFE (relevant factor) TH5H2S, HE—D
FHMETIER, BEHEYFEBLEIATHEBOX L, [FFMEOHEFH (relevant circumstances)
ZEBL T, BELTHEEL2T A OWE ORBEHN ] 123D W T Tbzir Ui Zes% vy (paras.
65-66) o

COIIZITLOS F. HEFMIGEELLEPATEBOXINIBELC. [EFGOBEFRE ] 2 ELC.
[BEE R AT A | # BBIACEEE T 2L E N HHE ;B N7z, ITLOSIE, RIFoKgns, [0 712Ls
74> DML ZDOFMBOEIHEHE ., ROZOBOHFEEEOITHIGRER TS LB T
5DT (para. 67). Thoous 7ORKED, KBTS [HEELT5 1L THEHEINS,
Z® ETITLOS (&, 2HL728 Y 7O B EFANG B L L PATIE B OV MO LR CTIT bz % B
ST B0, [HHCEE T 2 | 1 (para. 68) ELT 3 MAMREILCWb, S THRETSN-FH1E
A [HEE BT R | OB M LE LR, [SFEOBERE | ISHLTEE 20105, REW
IZITLOS 3. SNHOHED, a7 OB EFATHEEI O TR TIrb 7222 RIBL T AL i
$5%% (para. 75). ITLOS %, ZIL2kmlcE o2 B2 L FLOHEICIZZHL T v, 22T
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PUF Tk, WEZBEEHFTLRDS, ITLOS Oz L TwnEn,
#—12, ITLOSE. RIFEY 71 Tk 0@ T 5 F CTHHET S ITLOS IZLIUL, fHEfh
FMF AR EREIEENICE L THEEE VDT 2nEEN S, $/2ITLOS 3. AKiED sS4 FLn
/f@FEJf-ﬂML 17 BEIRARAE L VO IRDL T T bz 2 kil miﬂ”é# I FERRIC LD [T
W TOMEDRANIZELTWARWER L (paras. 68-70) L ITLOS icXiud, Ao E K
O TINZEDT 7 TA TR OEHHE R & %mszmwzom“ﬂ;774%&%%#@%%%{%Lmau::
2B, T2k, o 7N 12015 EHAIOREE T 28F LR o722 LS 12D WL
AL, T2 54 E 2003 SE DO LISV GEMOEMZ EEL TV eS8 b, ITLOS 1E.
CAHLZHEIZBOL T, VT RO MALH E 2O BRI DOR 7.2 F D0 F DO (core)
THY. L7 I ERWER TR0\ E 95 (paras. T1-72) o TOIHIZITLOS IX, B 7O
BORKEL o727 A FRER O BA DS ERHIEE) Tld el F@HHELO M43 E
%Eﬁtﬁl@fﬂ%%t&mtwo HAEBBLZA, THLidmid. EHROFEBLEIITHEB O X BNIIEL
. FOLREEE T HLDOEN)TENTED,

it’*z 2, B TIREEMPRICLAE DT HIE, ZOMTEORBMICE AT, EHITIHBIOSCIRIZ
BUFD [ENOTHE 24T (paras. 73-74) o ZOHIZOWTE, PUFOIINIE Z6NL, OFD
EROEFTHIL, LOIHIRHANTHIN., —ZOEEE LORBICRT 2. RITHFICBITLRITG
G OHBIZZOMBTHLA, EBITIHENCBITS [FE D07 by EHITIH B 5 E S
FOBEICHRT 5o RFIIBIT L0 TOEITHEIE, Eiaa. EEHE. ZLURMESTBLVHTF
% B A THTDINTBY, EHATEEIOMRAICIRT 2 [FEHOF | LLTHIELYS >, 2F) ITLOS
&, EHFELEFIITEE O X PNCEEL T, ENTHESE DI BHBIESTITbNL TV L e
Iy WHIXENITHEOEFEEEL D,

ITLOS AWat L7z [ R FMOM IS | 1ZL ETHHH, EHIZITLOS &, L2 FM B ISR
T BT PHEFRIBRTo7o8 V)T EDL, 0L TO/BEEIITOMEY A THI LA HFT LB
% (para. 76)o JGI2ib 725912, HEHATIHENE, —RICHESE2HITTA7200IGH THLE BB SN
Tvb, ITLOSEZHL 72 HFA RIS, FIHFREL VR RISH IO R hoal 7o#EE ., e
FAT DD AT ONIFEPATILE L AR LI22E 26N 5, DF) ITLOS &, HH A B & FE AT G E)
DXBNIBEL T, FHIHEA SN ENE S OBREERL CWAEESNL, Lz T, Ricas 7
ARG FORE I T 23542 @EHL UL, ITLOS B2 b#EmE L TV T B0 % 5,

3.2.2. Rl FEHE

P EDXH7% ITLOS O Hid, FEHANGEI L FHUTIEBIZ X5 3 5720 D HE M2 G ARLS Z L8
T&%, &b HITLOS I, (1) ENFTHORER. (2) #HASNLENESOMEK, 2L T (3) £5
HFOFEGEERF 75281 wtof%%éné#ﬁ%m'cﬂmwi SODEFREERTHILICL-T, FE
HG B S B BATIG B 2 X B 72,

fti 5 CITLOS 1Z, 2 DDOEHRIZDOWTIIPEMN TIE R nER N7z, T3, HEEH A O
FPERTIERWEESN D, bolbZ 0 MIFEH EDIRIHBSNTBY., Hc#EHmTlItw P LirLE
N7 T, ITLOS (3, FHGEEIEEPATIEBIO XIS, [FHEL THEERLITTAEDOEE DK
RUEFA | 12D W T TDONANRETHHE BT, BHEOFKORZEN TEIEVEL . S Bk
BRMINGHORECBVCLHEOBEREEMU T RETHLENI T/ VRIIVELDIEMHDD). if_
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MHCHLE ST MEBEOMEBA BB TL, BFEEOEKERBINFIZLOBARIAHEZR A
B Twiz, ZIUSHLTITLOS &, FEHANGEIEEBITIRBI O X FIAS, F—FRAIIT B
WZHEDWTHTONERETH), BHEOBERIIENIKNLEZERERIELEELEVIHIE T, MHEDOERE
72, 7740 RIVEYPIRIEL 72391, BHEOBRPRIEHINLETIUL, BEIRIIESIC
HHEEB OB E TR TELIEIRLDY, ZHLZREIZOWTIE, B AR ESN 0D, Bl
Loy -=257) - WHEIZ. DLTOINGH LS. ThbE, BHERNIGEOU N LS RBELTSA .
FHATIE NI T A0 HF LU CRREL TWILIYIE - FEN FE LB TR TEZIZ T OFHM4F T,
EHEEES 2 £ 4HIC [BEMISGER TS RTHEIGER T 25 L TH RSN AT BEMED w5 <k
bo BHDFOINHBIENDE, HoTERMOR TEE/LSELTREMELH L, ZNWZ, EHFHY
B OBV ORIEE TP AZLIIZMENHNHS , ZHLEMEEZ B TIUL, BFEEOZHEE K
(7 EHKE T HITLOS OALICh, T B rdoLE 26N 7,

ZOINZITLOS iF, 3 DOEFEEERICI-> TSNS, FHRMIGE L EIATIHB O X B #EL L
FELTZA, LALIHLZZITLOS Ok IZbEEM A bl TldZe e LUF Tk, By kil
B, ZLTRBIFEEDARHIEMEL NI FTIZOWT, ZNENRTWE W,

3.2.3. M ¥ EE DK

REOEEREE A FIIOVTE, 3, B TRMEOMEBHBEDENEEDINFHH T L0L0n
I DD, THDEE Y FBMENIBIT2MEIEL, EH N - b=~ AHEIZBIF 2T E O [FE) A7 E
FHIFI THLP L VO MEE R, 74 R PEOWHE - #E FERIRAIFLTBY, F
PR E ST EOWEBE I EL COEEORFEL R/ LT, [ZoZE (this) i, —HOHEFE
MRS M7 O EEMB L EF RO BB E I T 580, IR FERIRNEZRT | L5
UC EFMIEFBE L THELA P SIUSHLARFICB W T, By TR REEMK Y 251 bk
OITEER I EL, HFOSIX 7 IA TR L CEITHERITo>TLA, ZAUTERHIIIRE YL
BNWEENTWVD, ZOIINZ2 DOFMIIIH YRR EOFHBELH L1200 hboT, #im s T
Hbo TNPZ, TOENEEDINIHHTL2O0DMEE D, EBIZOT 7k, KRS [HEIR 7
FHARM 1S THEERL T (para. 52) o

COIIIOWTIE, BEDEANDHNID. F—Id BT MR E AR ClE R 7% 23858 F Sz
ECHIFETH Do HAKHEOMPE LA, THILFLIGEIS ¥ WA, B F iR EkE RS
REDSFEAE L T2 b5, RIFIZBWTITLOS 2SR HiE FLzL W) HIZEHT 574251E,
2ODFEMIZBNTELLILENBEHEIN 20V HFIZIE T2 BHR D5, ZHL BRI RGO
FUBWTHRBZENTE, BIZIEAHHEEL 2 2OFMHICB LM OTREELIERHML . 2527
by RUTIEE PRIV E R HE O POONTVEEH LTS,

LALE I, SREGEZLZBMMITETHL, EWIDOL, B F Mo EH Wiz owTid,
HUZTE LR E O EOEBIR DKL TR W) HELZ TP ZE B SN T b Tldhwe )i
AT NBHVIBISTH Do MERIEIL, W EDOFPR ORI ENGF e Vo7 FEEFNZEL T, [2oZE
(this) ] A% THLEI P2 FFATIR | 2R T EBRTHEY), HLFHEOLE F12H 5 4 2 F [ o 584 1
Gl O LREZEL T2 WAT] BEMEIZ TG B SN\ B F MR O MBI Mz 20 XD
WCEEL 72356, B TS RO W IUIB VT, ABL T, HFO RS E SN T2k
12750 DFEN 2 DOFMFIIBITBEROENL, FHEDEVWIZHRETHODTIIRL, FHOWEDE
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WICHR T AL RS AL TES,

ZHLE ZOHFERIIRE TIUE, AICBWTEHMEE OIS N 7280 TREIEH 725
Wb 2ODHMNALINLL LA FHANAZLIZH L WOT, 22 TIE2 EBVOHEEIRHNHL
EWIOIERIE T AICEE DV, L, RICE OB ELWELTh, RIZARLIINI, KE0E E
EiE M AIZIE. BROMENESN TV,

3.2.4. X5l JEHE O A WYk

BRAFIZBIT A ITLOS 1. (1) ENfF R, (2) BHSNLEPNESOMWK. 2L T 3) 5o
TR (FFUOFEERFTTHLIETHESNG) ¥ Z BT 5281080 C, FHRNFEILEHITHT O
K &AT o720 THLTXBIELHEDS, M3 TP EE VA2 B ERICH DDA &) B IR E THRETL
723, ZNLAHIS, ITLOS O IX Bl BRI IIAIEZ ARSI T B,

BIZAEHT A EH B, A TIIROIDLFIEEE BT HREL oL/ T 5, FH—12, HHOK
BRI CTld, BFEOEEHETOT A, AXNOVY, ZLTENTEEE R THLEND
D ELRBETIR, T2 IAFHERE G RIS AR L 2SR E BT RETH o2 P IS, ARA
Libertad FHI2BWTITLOS 28, [FEEIZEE O EHEDOEH THA | Lk N7-Z 25T, [Hik
VAT B ARAR ST IE, BEE O BT ARDOITME ] THY, FLERHEEITHL M H=ISL K
MM FNZBNT, I7IAF DV =T 3 EMIIT R TCn/zZilid, REECHEER>TWD
WEI DS ERWUEEETHIEOMHARIEITHD P,

INBOHIL, FE—LEZORMIL. HFOLIRICELLLHFEEINL, DFNTFEHE L. HF DL
WRZ 4 ETABICE BT REFEIMBISHEELZOTIE R0, EWHREZIERHL TWb, T80
fefild. ENTEOM REBSTMMOMEE (B, T, 2OMmOBURFMNE V72X ThiL%E
ABNB) £V, ITLOS BB KL Ao/ B BEFELRIET Ho AEOITLOS 1E, FH NGB L#H
TIHBOXBNIERL T, ENTEORER., BHSRAENESOWKE, ZLTHFOLIREN) 3D
DEFREEZRBLID, AAEHER. ZETLINEERDPMIAFET LI R RL-OTH D,

AL O B EIZOWTIE, BIBOMRE DL E TH D, Ll P %&b, ITLOS 2329 L 72 5ER
WZEZTVWBEIZE VDo, DFD, EITHEON G Lo/ MO LI TR F B L VB H
IS PICENTES T, TMFOLIREEETAHHRI, MOFBFE ML 2r o7z LB <5 T
W, ZRDZ, FFROFMIZBNT, R TEE SN DI OER P EESNLT] REMEIEHBRS
TEST, FmFOLMMEFFE T LB DR R EPRF SINLODPIA\HETH L, LVHTEIlh
5o DFED, SBROFIIBVTEFNEIOFAL VIEL, HLVIIHET L7201, BFHED V)
LB ELXFHINIE T UL R COPICONT, REPHZLLETHIEIL D THD, THLTEE
IZBWT, ITLOS XX B LMD BIRELIZ I L /2L B 2 %,

U EDIIRMEOT R, #2985 1H (b)) O LRICBILZEFHIHEHOMAIZDOVT,
ITLOS 282 DEMAE T MG L e 0722l Wb bLEZ N L, O, [HEEOFHEDFEE | Th
DEMEN T HENTHPEFNIEH CTHLEREATF A E OimH»HIE. BRGSO D
FHEER DO AEVABEIREZ FARDIENTES, HIZERIIHIEHAE L, I B EER
PELT, EIATHOMN REL ST MM OMEIEEZ ET LU EDPHLEHFRE EIRTHILEHNTEZD
Thbho F/ohHE. [EFH] LVIOBEEH. [—HIiL, 7EBICH2RITOE RIS T2 ER %4
BB EOFIZRICEIRT 2] Ll N2 P, COINCEFMHEIL EFATIHEN O X BN BL Tk, HFWY
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HE ORI ONWT, TOWPALHSLICTL2UEDNDH L. KHNBEL TEEBSINDLIERE, HHFOL
PRAFEE T HBNIE BT HREFIH L, HLZERMOBILICE DSV THEINENDEDETH S, DL
REFFETHBNE BT AREFFHIE, FICLTERLRLY, TN TELHEF BV TLEZDOEH
[E2ERB L0 (DL, Laeholz0h) IZOWTHIERRILE S 2 27 R, 3t #meiT
AZLIFTER Y, O IR, SHOBETHL Y,

3.3. F DG A,
CIDHIE. RETIIFNIEEREF EN G700 D, SHBOBEELELNIDL 2 DDFH EIZOVWTHT
BEIv, E—d, EEOEAMICEATAME, ZLTE I, [REWNS I TAMETHS,

3.3.1. HffoE i

AL, Bl P O@BMAERIGEEARENE LV EZIEL TWh, )b AR 4EDBR
TlE 200GV DL, FH—1d, BEOBEMAERINGE L ESNDDITTIE R, £WIHITLOS
DO U METHY) . B, WICZFHITHAHEL T, BB EHNIGE LML L 13D
DBV D, V) HTHA,

B0 REIZOWT, auFF o EE [EROEMHEOHE L TOMATIHEE (navigational
activities) (&, ALMWIZ, HEHVIEAAREDHE X (inherently, or at least on their face) H I
B THa | el~z ¥, 2, FEOBEAMISS L TUIREFMIGE THLE VA EDI L VI TR TDH
BEfFEND

L2l V2 AZAKHEOMEGIERIZ. SOLEREOHBIEENLETHLIEZRIET L, i
& oI ER AT T HEEN CEBFENIFE AT > T A FLE TER o720 T, w7714
BROITEN 2 EHRMIEBIE AL TILIITERWERLS Yo Hhid, HENOEEBHICEI T4 19 &2
A, [HEWUEREE T HEEOITHOIEE R TS| ELT, w1/ FOEEH, [FIHTHI%
ENTVBIHE) (RDICEZEMHEI IR DO, Z23Re V2T 3 %) (CEFEL v
. AR TEREEBICET 0% | LARSN TV THAILH D P

COXO%EIE. 5298 4 1 (b) OEFMFEB OB L, FHIFEICB1 285 CTh vl it o #i P
B (BEIITERVELTH) —HTL20TERVALVIBEERL T, Lz25>T, B @il
L CEFHEEOMELZ@MPTLILIITRETH LD, FOHEIE, EHENGBIOM &L EEE
WL OBREZ BB CBLEND D, ZH)TRIFIUL, FEEOBIZZNHEELL CERENFLTH
D, Lo CEBEIIZME MMM ZOON B WE VIR T EL I LR RS TH S,

LALE IS, EEOEMIVALI5EICB W TCOEFMIFTHEALINZ VO D E W) EIL7E
ENTWh, ZOMBEIZOWT, [HHilFZET OS54 FOEEDIGEE 7 FEEMNIGEE THo722>
LT AT 2 AR, WFNHESEF GBI EALSNA T e G ELEHSND P, 2h
WL ITLOS E, ZUI7#H eI HICE KL 2o2b, [HEFF T TOMEDR AN IXFELE» 72k
WK% (para. 70) o SOEEXRNIER TH DA, Daled AT TOMEOR A | PBESN:
WA, U4 O EH S EREI L ALREINLT ST B EL TSI Tldk v, Lzh-
TITLOS (&, AT 3EL2000, B0 @M EEINGELALSNLZ TN &R EL TV
DU Tl WEREns,

B, RECBWT [EFTT TOMEORA | OFSENTESNIHEIZOWT, ITLOS & [#H
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FHCIE SN ZEIC D& | LR RTWAaWnAY (para. 70) . B2 E Sz 2018 4E 11 AIZ
FEALOR4E 9 AIZH 7 VT HE PR AR EL . ZORITIERIEAM TETW bW, EATIZF SR
7204 F O TERDPBILTH LT HIL13TED (para. 69) o DENSEMASFEOSN DL, 7T
A F 34 [ O AR B B AR CATO B IR, FNW RS R O@EALY [T TOME DR
A THLE TN, EFOINETHD Y,

3.3.2. [REHS] HE

CZFTRTERZINC, ITLOS X, REFIZBI 20294 FH o as 7o EOWFRL, B
HIYWEEIE G5 VE VI TR o7 SIS LA BE R Tl 7 VT ik TR EL D 7ED
—EOEBNIEBEAEECTHY, R Tld, EEEESEERITIEBIOW AR AEL TWzEWI R
ff s EaR SNz,

BIZIETORF A B, OO 7 ORREEMREDT2 T4 F OB 56 R CEEHEIEL B T,
0y T OIEENTEPATIEE ChHo/oAs, O TOWELEEIR RIS L7228 T, s THlOEH)
ZEFWEB o728 RT, 0y 7 HOEENII RGP EREW CTHo72b 2 Y, T+ HHE
b, LIS AR7ET, R ELOBERH WM AFAET LR T 5. LALIEIE, AFxEHIC
[EHMFEECH T 205 LRETLIIEIEET, Zohdid. [EFYHERLEIITHEBOW S O
REWMEMEEZETL HHTHLEHRNTVD O FoT4F AL —FHEL, A TIIERITIE
B EBRIGBOM D EL T 2L G L Twa Yy ITLOS 1&, 2HLZEFEZ BT, KB nT
HRINGB OB AL T ELA, BEPATIEBEERWIETOME D EL T LB FOFEL T
FEL7ZDIT TR, BERICIE. 2L F 2L DINIBO REDRLVIHBEIEIN TS,

OIS BOBEREETHLN, KoL HERICBWCL, ERERNEED T COEBIN
722 T, B ds [EFMHEENCH TG 1 120D TlERV, V) TIGHIRIN TV,
BIZAZTORF P EFHE L. 7294 FTMOGEE DR ERENYTHY, Foad THOIEEIL KRG 2SEHLY
Thorze UL, RIFEEERELT [~ HOEROEKE, tFOEROFEFITHEBEEERED, '
AT &G 22| ThozefmLTHh . RINEFREIISIRBL WS, FTF R EL, 20k
7% [HRA# % (mixed dispute) ] Tl ITLOSZ# % @ [HFE#M AT EFE (law enforcement
element) | (2D W [HEE VII OMEEDOFEELHEE T2 SETHETHY ¥, WFhoEE
DB THAEDEH T DM IEDZEI THHER NG 0 22T, BFMIGEATEEL2E0)
FHEZFT [EFNIEENIET 209 ] BRESNLDIT TR, IRIERA G 3 2 L8 H
TRENTWD,

BARMOIRTIE, TRAWS 128 L TITLOS 23 EIE D EEHEEHEEL (4 290 4 5 38) .
WOERE R EIETHIED TELNEVBMN R EAEL 5. FAEHEIX, FHEEHITO 2
BENGINIHFIZOVTIE, (WFNDPER THEDEMRED IR TALIEELZ ET) (3K
EOEEMEEAHEETLHIEDTELEHLULD, [ERNIEEICH TGS THHIENHALRE A
L MMBIEOFBEMEHEL 2 NWEVIEZFIEHDIL, JuRF UL, MF ORI BERNTHLE
WroE L., MEREDEEELGEST LD, BOTHIE, COIHIREZ T2 RETLLOTHS,

4. #iamfR T
% 298 4 1 (b) I2BI 2 EHMIFEHOMSICOVTE, B EOERITRENTEL T, R L
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DREDIREN T 2o RETIR, ZOMBEDILH A5/ ESI, ITLOS IEHEHER B & EHATIHE)
DXBIFEHEIZDONT, —EDFERIRLIZEE 2D, T4DEITLOS X, (1) EATHORER, (2)
WHENDENEFOUAE. SHI2 (3) HFOXIR (FHFAEOFHEEME T HILTREING) L)
BODEREEETAZILIZL-T, HFMEB EEPATH B Z X HIL 720 )5 TITLOS i3, #5EZ
oMo EC Y FEOBRIIRENTIERVEL, FHO—H Tk, YFEEOEXEZERT
BRBLRAENTZH ITLOS IFZHL- RMZRNE T, EARMIIIEBINFEEZERL T 557 M-
TWwado Zofll, AFd, EfEOEMHSHREMEENCE LT 200, ILREHFLEOL)ITMHET
BREDPEVIHEIZONT, —EORBEET S,

75T RUFOEEREGTIZE, 2BRELRINTYD, $74DEITLOS (2L HHMIGB) &
PATEB O X FNZIE, TR ATRIN TR, DF), MICHEE T REEHE (FIRITETHE
DX REGZSIARMDTER) DT LD TIEI RN HEVIKF O LR FEE T 57201 FE+ 55
LHRFEPRETSNIzOH, EVIHFERIZR LT, ITLOS IZHFEIZE R TV i, RO AHEIZB T,
HHEINGE B PATIE B O X BIFEEED 3 IR L SN2 IE B W ATeve OLZZMEELIE =
(2id, ITLOS A%, %5 298 % 1 3 (b) D HEFMEBH O EIRIZOWTH R LR D o722 dbo £
M@z, ZORIZDOVTOELLRLIRF A G HROBETH L,

1 20, 2019 49 Az, WERM T, —EOM G B3 T 2 B EOHEAERSIL. ZOFHETHY SN 24 £, 20K
IZJREIL 72, AFP#4E (2019 4E 9 H 8 H) <https://www.afpbb.com/articles/-/3243517> (&M% 2020 4E 8 13 H) o
F722019 4F 11 A2, s cn/z ik sz, BBC News, 18 November 2019, available at <https://www.bbe.
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5 UNCLOS &2 Tid, FHIELTEFEGOHRDTILET b0 TR - ERICBWTE EHEG T O/T77 775 0T 5
B, FEINPNC M348 T 7 T 7 5 h KL T b

6 THL/HEBROMERL B Ao E ERE e Tl ML SO 3 A FLOTRRT A 41213, [naval vessels| &\V)3EH
%MW, UCNLOS Lo [ (warships) | LIZXBIL T 5. A TIE [naval vessels] 122V, STIRIZIGE T [ER%
F720 AR ] OFRGEEEZ Y TS,

7T AKFOIERAHIE. 7794 RO (detention) (2T 2F:] THLHS, RUETHIELR-/-0X, B2 TIZLEY2T
AT OFER (arrest) LI (detention) Thdo EEEE AT, EMEMF O FIFIZOWTRHEROFHIZ LN
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9 TN, RICRBLAZOEREIBNT, 3T A% ERLTWS (para. 8).

10 EHATIHB O RISV S use of force & [FEH DT ] EIRTZLICoWTUE, FNF— [ LEBATIHB)ICHE use of

force D& | HIRMERIM (57) [EESEOSAFIAL UNFRLABNRGRCE)] (FZERM. 2019 4F) 652 H.

OFY, FEREOHIE)T 7T F OFERICE B WD HLOTHIUL, JeATT LRI MBI O F-Hi D e #) OB THU %

FRL TCOARITIUEARRKR THLEVIDDS, UL T DN THLHLEHIND,

12 B, MEFHEOE I - FEFROMIBOZELIEZ L NIT I T4 FOLHIVEODFERIL, BOLNR»-o7: (para. 119) .

13 UNCLOS \ZEESUTIH B O 52 36 51320\ A5, BIZIEE)I - B8 TE 10, 655-659 .

1

—

66



14 Document A/CONF.62/WP.9, 21 July 1975, Art. 18(2)(c), reproduced in Third United Nations Conference on the
Law of the Sea: Official Records, Vol. 5, UN, 1976, p. 115.

15 BIZIZ A EOBERIZOWTHIET S UNCLOS 45 110 £&id. L EROFE iz d T2,

16 René Jean Dupuy, Daniel Vignes ed., A Handbook on the New Law of the Sea, Vol. 2, Martinus Nijhoff, 1991, pp.
1247-1248; Natalie Klein, Dispute Settlement in the UN Convention on the Law of the Sea, CUP, 2005, pp. 312-313.

17 Klein, supra note 16, p. 291.

18 Stefan Talmon, “The South China Sea Arbitration: Is There a Case to Answer?,” Bonn Research Papers on Public
International Law, Paper No 2/2014 (2014), pp. 46-47.

19 FHOFFREL T, WA [#Y Mo R ——RER RO i»o—] [Hiku—1¥a—]Vol. 4 (2017 4F)
15-52 Ho 2o, 2011 070755 (0 7k 5M) (ITLOS) T, S REZ I CHEIFMEE O I I HE i L
TWbENDHS, REICEREL o720 T, BARMICHERINDZLId% 0572, Md. Saiful Karim, “Conflicts over
Protection of Marine Living Resources: The ‘Volga Case’ Revisited,” Goettingen Journal of International Law, Vol. 3,
No. 1 (2011), p. 120.

20 In the Matter of the South China Sea Arbitration, The Republic of Philippines and The People's Republic of China,
Award, 12 July, 2016, paras. 935-938, 1027-1028.

21 Ibid., paras. 1161-1162.

22 L7z2msoC, BFEOBMEEMNT L7715 VB LIE, MR RIZT b

23 bolHPEIEIE, BFMEEO— IR ERERLLLEIILVERETEY, 2O HIZOWTHE N THb, In the Matter
of the South China Sea Arbitration, para. 1161.

24 FHEPATIEENCB S [FEIOF7fl ] OB RIEE o7 HBIE LT, $I21E The M/V “Saiga” (No. 2) Case (Saint Vincent
and the Grenadines Islands v. Guinea), Judgement, 1 July 1999, paras. 1563-159.

25 Wil 16 x5,

26 David Letts, Rob McLaughlin and Hitoshi Nasu, “Maritime Law Enforcement and the Aggravation of South China
Sea Dispute: Implications for Australia,” Australian Year Book of International Law, Vol. 34 (2017), p. 61.

27 PO E A AT GZ2IORF CECH S, BHINEELTEHTLE 2 IO LT e\, Dissenting Opinion of Judge
Kolodokin, para. 6. 774 #H B L, EHENEBLEPATEBO K NFRL T, IHBIOEE - BAY. L EHHEEE G/
DOHER, BIOYHELHWTFESOMBHREEZEETLLENH LIRS, Separate Opinion of Judge Gao, para. 22.
ZITh, HHEEDOEMIEBOFEREROVLOELTESITON T,

28 In the Matter of the South China Sea Arbitration, para. 1161.

29 Separate Opinion of Judge Gao, paras. 43-44.

30 Yurika Ishii, “The Distinction between Military and Law enforcement Activities: Comments on Case Concerning the
Detention of Three Ukrainian Naval Vessels (Ukraine V. Russian Federation), Provisional Measure Order,” EJIL:
Talk!, May 31 2019, available at < https://www.ejiltalk.org/the-distinction-between-military-and-law-enforcement-
activities-comments-on-case-concerning-the-detention-of-three-ukrainian-naval-vessels-ukraine-v-russian-
federation-provisional-measures-order/>.

James Kraska, “Did ITLOS Just Kill the Military Activities Exemption in Article 298?," EJIL: Talk!, May 27, 2019,
available at <https://www.ejiltalk.org/did-itlos-just-kill-the-military-activities-exemption-in-article-298/>.

3

—_

32 Separate Opinion of Judge Gao, para. 30.

33 Ibid., paras. 31-32.

34 [bid., paras. 33-34.

35 Ibid., paras. 35-37.

36 Ishii, supra note 30.

37 Wk #2205, EUOFmEEL T, BRICLDHE L TOEIIOMM (use of force) 75, ELREET 2 5 4 AT 2 E
BItRICBI S [RIOITHE (use of force) J IZF%M T 2L dikimnid b, AATF - A)F LB RME R4S, ZoRENZR
4 Thbo Arbitral Tribunal Constituted Pursuant to Article 287, and in Accordance with Annex VII, of the United

Nations Convention on the Law of the Sea in the Matter of an Arbitration between: Guyana and Suriname, Award of
the 17 September 2007 .

FHORZEL, BEPITEBIHED [FEHOITHE (use of force) |13, EEEBIRICHT L [ROFTH ] LIZRAa2H07T)—
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[RITOFTHISFEUL. EITHRVWEIT AL, EEEE LoOMEL ARV, [EHITEFO/F5 14 (the law
enforcement paradigm) | (27 HENS, FEDITHED, REIIZIZEBI LMW § 2 LB DHBEHR D, LALLM
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EANIER/ O Y3

HAMREE BOR A2 85 1 LIRS A5, [FESDGs— I N b DM BUR Ll S — LV — T —
~ Db 2019412 H6H (4) IZH) I PR BV ERR S5 1BV TSz 891104720, 2
AR EHE I FEE R R RS — v al SR TA ATy L ay P TNAER O BICH SN Tz T AR
KROERBEEFENRLOREALIETHESN .

PO 1L RER KRR FEITRRERORISICI R R =S B0 SR FRETbIL fiiv
TREBEME RO SREDPITONI2 RICHEERFEHEL TS T BORIEE T B R R OFEMN AR
AL D [ FAYE O il 7 B2 DT VHURUR AR A TR IE JE T [ B 3 £ oy — R O H 2 A5
[T B 22 D ORI S TV 72 P BOSR A AR B i ] AT 7o
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